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Introduction 



This work investigates the permissibility and viability of property rights on the ce- 
lestial bodies, particularly the extraterrestrial aspects of land and mineral resources 
ownership. In lay terms, it aims to find an answer to the question “Who owns the 
Moon?” 

The hrst chapter critically analyses and dismantles with legal arguments the issue 
of sale of extraterrestrial real estate, after having perused some of the trivial claims 
of celestial bodies ownership. The only consequence these claims have on the plane 
of space law is to highlight the need for a better regulation of extraterrestrial landed 
property rights. 

Next, the book addresses the apparent silence of the law in the field of extraterres- 
trial landed property, scrutinizing whether the factual situation on the extraterrestrial 
realms calls for legal regulations. The sources of law are examined in their dual 
dimension - that is, the facts that have caused and shaped the law of extraterrestrial 
real estate, and the norms which express this law. It is found that the norms and rules 
regarding property rights in the celestial realms are rather limited, failing to define 
basic concepts such as celestial body. 

The following chapter examines precisely this issue, pondering whether asteroids 
and comets are immovable land-like territorial extensions that cannot be legally 
appropriated, or floating movable goods, capable of being captured and reduced into 
private ownership. The employment of the spatialist and functionalist approaches, 
the use of the criterion of actual movability from orbit by human action, and original 
theories such as the analogy between the legal status of asteroids and icebergs, are 
considered, concluding that some extraterrestrial resources are not, legally speaking, 
celestial bodies. 

An examination follows of the relationship between appropriation under inter- 
national law, and civil law appropriation, namely whether the non-appropriation 
principle in the Outer Space Treaty on the international plane, results also in the 
prohibition of the appropriation of the celestial bodies on the private property rights 
plane. It is offered that, while appropriation of land can exist outside the sphere of 
sovereignty, its survival is dependent upon backing from a sovereign entity, yet such 
endorsement would be unlawful as a means of national appropriation. 

The next chapter answers to the main question of this book, offering that de lege 
lata the extraterrestrial realms, as a commons, belong to “everybody and nobody”. 
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Introduction 



The contents of Res communis is duly scratinized. Res publica is then presented 
together with the “Public Trust Doctrine”. The commons regime currently accepted 
by most space actors is being challenged on two fronts. On the left, the adepts of 
the Common Heritage of Mankind paradigm have enacted the Moon Agreement, 
effectively planting the Marxist standard in the lunar soil. The egalitarian regime 
of extraterrestrial resource development would sanction the culture of entitlement, 
favouring a “fair outcome” over “fair process”. Such an approach has failed on earth 
and is poised to fail in outer space, as argued in the following chapter. 

On the right, the adepts of the “frontier paradigm” seek to promote individualism, 
competition, economic liberty, efficiency and laissez-faire economics - all linked to 
a privatization of the international public domain. The frontier paradigm has proven 
its worth on our planet, and it most likely will do so in the extraterrestrial realms. 
Property rights are a useful engine and, in al likelihood, a precondition for push- 
ing forward the development of the extraterrestrial realms. Securing property rights 
would be more beneficial to humankind, compared to the alternative of keeping the 
extraterrestrial realms undeveloped. 

The last chapter addresses the lex lata status of materials extracted from the 
Moon, these pertaining to the legal category of movable goods. Several viewpoints 
are presented, the conclusion being the permissibility, under the current regulations, 
of extracting and appropriating extraterrestrial material - be it as a scientific sample 
or as a commercial commodity. 
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Justification 



In 1964, when presenting the students of The Hague Academy of International Law 
with a space law course, Judge Manfred Lachs (1964, p. 7) opened his lecture hy 
rhetorically asking: 

Need I apologise for my choice of subject? Some may say it belongs to the realm of exotics 
of law. Some may ask: Why deal with issues so remote when there are so many much closer 
to us still awaiting a solution? Why reach so far? 

These words were mayhe echoing the comments of a newspaper published in 1956, 
in which the jurists present at the Astronautical Congress of Rome were criticised 
for “discussing the law to be applicable to the Martian canals, while for the time 
being the legal status of the Suez Canal was causing grave difficulties” (Gal, 1969, 
p. 201). In 1957, the Archbishop of Canterbury commented that “[t]he only people 
who are interested in this space business are people who have nothing better to think 
of, poor fellows”. Not long after, an article published in The Economist (quoted in 
Goedhuis, 1978, p. 576) described the space lawyers as the “lunatic fringe of the 
profession”. 

Since then, humankind has sent its robotic messengers to the endless realms of 
the extraterrestrial space, and has walked on the Moon. Small steps have become 
giant leaps out of the cradle. Views have changed too: in 1978, Stephen T. Cheston 
(quoted in Moore, 1978, p. 269) was remarking that “[t]he future of space and the as- 
sociated body of law are subjects of almost entrancing qualities; they spark the imag- 
ination, challenge the intellect and demand a level of wisdom normally reserved to 
those who live on Mount Olympus”. One year later, Adrian Bueckling (1979, p. 18) 
warned that “[ajttempts to develop and establish legal rules governing a vast and 
extremely complex subject matter like space exploration are rather like trying to 
hack down Mount Everest with a blunt kitchen knife”. 

We neither apologise for our choice of subject, nor would we ask for the compas- 
sion reserved for the ones not having anything better to think of. We only hope that 
it will be taken into consideration that this work was not written by an Olympian, 
but rather by an Everest-hacking Promethean. 




Chapter 1 

Is the Moon for Sale?^ 



You all think you own the moon, just because you never see 
anybody else looking at it 

Orson Scott Card (1995) 

What good is the Moon if you can 't buy or sell it? 

Ivan F. Boesky 



1.1 Introduction 

Once upon a time, a young boy left Asteroid B-612 and embarked on a journey that 
would take him across the solar system, fuelled hy the imagination of Antoine de 
Saint-Exupery. In his drift, the Little Prince sets on worlds inhabited by characters as 
diverse as a vain man, a geographer, and a businessman purporting to own hundreds 
of millions of stars. Asked hy the Little Prince how he can own 501,622,731 stars, 
the businessman explains:- 

[T|hey are mine, because I was the first person to think of it . . . When you find an island 
that is nobody’s, it’s yours. When you are the first one to have an idea, you copyright it: it’s 
yours. And I own the stars, because nobody before me thought to own them (Exupery 1946). 

Saint-Exupery’s tale carries the reader not only across space, but across time as well, 
into a world where the orb-owning entrepreneur came to life. 

For many years, specialists in space law bled ink over the question “who owns 
the Moon”. Had they perused the media on a slow news day, the scholars could have 
learnt that the celestial satellite has been claimed, over and over again, by “inspired” 
individuals. Throughout the ages, many a dreamer would glimpse at the Moon and, 
struck by the thought that this is unclaimed property, would call the alien orb one’s 
own. 

During the last decade particularly, the fourth estate has been very enthusiastic 
in reporting on the extraordinary story of a man in the United States who “owns” 
the Moon and much of the Solar System, and who is more than happy to share his 



*An extended form of this chapter has been published as a monograph - Pop, V., 2006. Unreal 
estate: the Men Who Sold the Moon, Exposure Publishing. Ideas from this chapter were published 
as Pop, V., 2001. The men who sold the Moon: science fiction or legal nonsense? Space Policy, 
Vol. 17, p. 195; Pop, V., 2003. Dennis Hope, the Masai, and the Moon. Space Daily, November 20; 
Pop, V., 2004. Extraterrestrial real estate: debunking the myth. The 47th Colloquium on the Law of 
Outer Space', Pop, V., 2006. The Nation of Celestial Space. Space Policy, Vol. 22, p. 205. 



V. Pop, Who Owns the Moon?, Space Regulations Library Series 4, 

DOI 10.1007/978-1-4020-9135-3-1, © Springer Science-rBusiness Media B.V. 2009 
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1 Is the Moon for Sale? 



extraterrestrial wealth with everybody - for a fee. By December 2005, the “Lunar 
Embassy”, owned by Dennis M. Hope, boasted 3.6 million extraterrestrial “property 
owners” in 181 countries. Throughout the 28 years of its existence, the company has 
catered for people from all walks of life, such as attorneys, doctors, educators, but 
also for hundreds of celebrities counting Hollywood stars, politicians from many 
countries, and space travellers (Dennis Hope, personal communication, December 
12, 2005). The advent of the global communications era had ushered an otherwise 
obscure novelty business into an undeserved spotlight, making it the leader of the 
extraterrestrial real estate business. Yet, unbeknown to many of its clients, the prac- 
tice of selling “unreal estate” has been around for a long time. 

The claim that the Moon belongs to a man self-styled “The Head Cheese” may 
be trivial; one cannot however ignore the seriousness of the problem behind this 
humorous mask. The regulation of property in Outer Space and on the Celestial 
Bodies is rather overlooked by the law and, where norms exist, they are far from 
being precise. In an era where a return to the Moon is being envisaged by NASA 
and private enterprise is poised to play a major role in opening the high frontier, the 
question of extraterrestrial ownership is not a hollow exercise. 

While in the following chapters the importance and problematic nature of prop- 
erty rights in outer space will be outlined, one needs first to critically analyse and 
dismantle the issue of so-called “extraterrestrial real estate”, after having outlined 
some of the trivial claims of celestial bodies ownership. 



1.2 The Trivial Issue: “Extraterrestrial Real Estate” 

For eons, the Moon has been the symbol of supreme desire. Asking for the Moon 
meant asking for the impossible. Owning the Moon and the stars was both the ulti- 
mate want and the ultimate folly. And, proven that a fool and his money are easily 
parted, there ought to arise people eager to exploit this weakness. 

In the United States, lunar real estate was being peddled as early as the 1890s, 
when, according to journalist R. D. Whytock (quoted in Reno Evening Gazette, 1929), 
“unscrupulous money-gleaners” from New York were known for selling “lots on 
Luna . . . and scores of other commodities that would appeal to the credulous pub- 
lic”. And in 1910, lecturer Frank Dixon (quoted in The Daily Northwestern, 1910) 
was complaining that “there is no legal relief against the bunco steerer. Any man 
can organize a real estate company to sell lots on the planet Mars and get a charter 
in the state of New Jersey.” 

On June 15th, 1936, A. Dean Lindsay of Ocilla, Georgia, presented himself be- 
fore a Pittsburgh Notary Public and made original claims for:- 

[a]ll of the property known as planets, islands-of-space or other matter, henceforth to be 
known as “A.D. Lindsay’s archapellago” [it'c] located in all the region visible (by any 
means) . . . from the city of Ocilla, Ga, together with all . . . matter (except this world . . .) 
visible from any other planet, island-of-space or other matter. 




1.2 The Trivial Issue: “Extraterrestrial Real Estate” 



3 



In a letter sent to the Clerk of Superior Court in Ocilla, Lindsay said he realized these 
great holdings have no private owner, hence he decided to lay claim to them so that 
henceforth they will always have one. Accompanying the letter were the deeds sent 
for record, together with the due amount for recording them (Ocilla Star, 1937). And 
recorded they were on June 28th, in Deed Book 11, pp. 28 and 29, at Irwin County 
Courthouse in Ocilla. 

Within a year, Lindsay caught the attention of the public. Over the radio, he was 
introduced as “the richest man in all the history of time”. People desiring to buy the 
Moon, a star, or a constellation sent letters to him from various parts of the world, 
yet were met with refusal (Coffman, 1938, p. 12). The reason for keeping hold of his 
extraterrestrial goods was the commercial value Lindsay saw in them, and his plans 
for their exploitation (Ocilla Star, 1937). Indeed, Lindsay was careful to claim, for 
each set of celestial bodies registered, 

all . . . natural . . . improvements, ways, waters, water courses, rights, liberties, privileges, 
hereditaments and appurtenances . . . and the revisions and remainders, rents, issues and 
profits thereof; and all the estate, right, title, interest, property, claim and demand whatso- 
ever, in law, equity or otherwise, howsoever, of, in and to the same and every part thereof. 

While Lindsay claimed the “islands-of-space”, he did not care to grasp the space 
surrounding them. This would be accomplished over a decade later by industrialist 
James Thomas Mangan. Narrates Edwin A. Lotko (1968):- 

On that memorable day of the universe, December 20, 1948, at the stroke of midnight, after 
indefatigable research, James Thomas Mangan, standing high atop of the City of Chicago, 
reached out and seized all space in the sky in all directions away from the Earth as the 
complete possession and domain of the new sovereign Nation of Celestial Space. 

Several factors contributed to the establishment of the Nation of Celestial Space or 
Celestia. Mangan based his action on the radio pioneers who, seizing certain bands 
or frequencies, “forgot to claim the basic space . . . which moves the electronic wave 
through the sky” (Mangan, 1956). Besides this, according to Mangan, “we all travel 
through the sky 1,500,000 miles each day [hence] we are basically sky people - not 
earth people” (Mangan, 1958, p. 7). 

On December 29th, 1948, Celestia formally applied for membership in the 
United Nations. Six weeks later, word came back from the UN Headquarters that 
Celestia could not meet the provisions of Article 4.1 of the UN Charter, reading:- 

Membership in the United Nations is open to all . . . States which accept the obligations 
contained in the present Charter and, in the judgment of the Organization, are able and 
willing to carry out these obligations. 

Denied a seat at the UN, Mangan became very critical of the organization and of its 
extraterrestrial interests. In April 1956, he shared his disapproval for the:- 

United Nations, various governments, societies, committees and associations [who] con- 
tinue to debate and speculate on the future of ‘international space law’. They are seemingly 
unaware of the Celestial fait accompli which makes such deliberations legally impolitic and 
scientifically impolite (Mangan, 1956). 




4 



1 Is the Moon for Sale? 



One year later, he declared Celestia as being “the only political entity to set up the 
coming space laws that all nations of the earth must obey” (United Press, 1957, 
p. A4). On June 9th, 1958, Mangan was received by UN General Counsel Oscar 
Schachter, who was duly and formally told that “no land nation or combination of 
land nations can write any space laws” (Mangan, 1958, p. 25). 

In defiance of Mangan’s entity, shortly after the launching of the first artificial 
satellite, the United Nations General Assembly decided to set up an ad hoc Com- 
mittee on the Peaceful Uses of Outer Space aimed at considering, inter alia, the 
legal problems which might result from space exploration. The UNCOPUOS was 
established as a permanent body in 1959. In May, prior to the UN meeting, Mangan 
informed General Secretary Dag Hammarskjold that the summit discussing the fu- 
ture use of celestial space is “out of order and violates the United Nations Charter. 
All celestial space has for ten years been the sovereign territory of the Nation of 
Celestial Space.” (Letter dated May 5, 1959, Celestia archives). 

In the December 21st, 1948 ‘"Declaration by the Nation of Celestial Space”, 
Mangan proclaimed that:- 

the use of its space, without permission, is hereby publicly forbidden to any artificial thing, 
project or activity, not commanded entirely by natural design or need (Mangan, 1956). 

Throughout the years, the leader of Celestia would repeatedly attempt to enforce 
this norm, either by licensing applicants or those whom he considered worthy, or by 
protesting trespass by those not holding licenses (Mangan, 1958). 

One of the most fundamental characteristics of a state is regulation of property 
rights. Mangan did not claim celestial space for his exclusive benefit; instead, he 
intended to subdivide his domain and share it with others :- 

so that any man, woman, or child, however small or insignificant they be, may some day 
own more real estate than the very country he lives in, yea more than the countries of the 
world combined! (Mangan, 1956). 

“No lawyer can deny the claim is valid, because space is real estate”- declared 
Mangan (United Press, 1949, p. 6A). The “parcels of space” were to be “spheres of 
pure space, slightly larger than the earth, located by celestial latitude and longitude 
and other exact means” (Mangan, 1956). Although several people sent in money, the 
leader of Celestia returned it, seeing no hurry to sell as yet space. It was rumoured 
that Mangan sold lots on the Moon, yet his son denies this: 

My father knew that one of the international legal requirements for claiming land was that 
the discoverer must touch the land, something that he himself never had done with the 
Moon. Then you can legally claim it (Suburbanite Economist, 1970). 

Whereas Mangan did not hold the United Nations at high regard, other claimants 
begged to differ. On February 13, 1952, a Berkley science fiction fan club filed a 
legal claim for a triangular lunar area containing the craters Ritter, Manners, and 
Sabine in Mare Tranquilitatis. Letters were sent to the Director of the UN Legal 
Department, Oscar Schachter and to the US President Harry Truman, informing of 
the action and asking for comment:- 
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Be it known to the United Nations that the Elves’, Gnomes’ and Little Men’s Science 
Fiction, Chowder and Marching Society, has discovered deposits of sylvanite ... on the 
Moon and does hereby set up claim to the following area ... as detailed in the attached 
map. The said society petitions the United Nations to issue to it a patent and title to the 
above-described area, in consideration of which the said society will assign to the United 
Nations ninety per cent of all profits that may accrue from the development and sale of the 
said sylvanite (Fabun, 1952, pp. 4-5). 

The news story, along with a print of the claim and the Moon map, was sent to 
the press. The moon claim was a public relations ploy aimed at boosting the club’s 
reputation in the Bay Area; instead, it made the headlines across the globe. In a 1952 
interview, Les Cole, the club chairman, declared having “told the UN . . . that the 
problem of moon ownership will be a problem actually facing the UN or somebody 
within the next 10 years . . . [s]o we don’t believe we are presenting the problem 
prematurely” (Humboldt Standard, 1952, p. 25). Whereas President Harry Truman 
never replied, it took several letters to Oscar Schachter to get a reply stating that 
the UN had no jurisdiction and therefore could not do what the “Little Men” asked 
(Cole, 1996, p. 34). 

The UN jurisdiction over the Moon has been the concern of yet another sci- 
ence fiction organization. In the fall of 1952, Chicago hosted the Tenth Anniversary 
Science Fiction Convention. As a “newsworthy but legitimate means of attracting 
publicity to the science-fiction field”, as stated by the organizers, each one of the 
870 participants was assigned a different crater by the organizers “as his exclusive 
property, to trade, sell, colonize, or ignore, whichever he chooses”. The Conven- 
tion provided for an “official” Lunar Land Commission to manage problems aris- 
ing from property claims (Reisenberg, 1952, p. 8). “Technically, Earth’s satellite is 
not the Convention’s property to bestow” - confessed in January 1952 “First Lu- 
nar Commissioner” Mark Reisenberg - “but such slight details have not stopped 
science-fiction fans in the past from laying claim to various parts of the universe” 
(Reisenberg, 1952, p. 8). Two months later, when commenting on the Little Men’s 
rival claim with the United Nations for a lunar slice, the organizers declared: - 

In such cases . . . the UN has no jurisdiction. The regulation of lunar real estate transactions 
is not under the authority of terran courts, but remains a speculative problem - a problem 
of science-fiction. And as the body now representing the largest number of science-fiction 
enthusiasts, the convention Moon Commission reaffirms its position as final authority in 
lunar disputes (TASFIC, 1952, p. 8). 

Whereas most of the extraterrestrial claimants were located in the United States, the 
North Americans did not have a monopoly. In 1953, a Chilean lawyer claimed the 
Moon in order to make a point, his application for membership at a local club having 
been rejected due to him not owning any real property. The story - quite popular in 
Chile - says that Jenaro Gajardo Vera went to the office of the local “Conservador 
de Bienes Raices” - entity entrusted with regulating the registration of real estate - 
where he was told he ought to publish his claim three times in the media. As no 
objections were lodged following the publication, Gajardo returned to Talca’s real 
estate registry where it is told he obtained a document confirming he is the owner of 
the Moon. (Ricardo Munoz Cornejo, personal communication, October 10, 2005). 
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More than a decade later - narrates the legend - the United States had to obtain 
Gajardo’s permission for the Apollo crew to visit what was his private property. It 
is thus said that President Nixon sent the Chilean lawyer a dispatch reading: 

On behalf of the people of the United States, I request your authorization so that astro- 
nauts Aldrin, Collins and Armstrong may land on the lunar satellite that belongs to you 

(Rojas, 2004). 

Obviously, no such letter could have been sent by the US president - if only for the 
fact that the Apollo landing crews always numbered two astronauts, with the third 
one remaining in lunar orbit. 

Another anecdote has it that the lunar claim caused Gajardo difficulties with the 
Chilean Bureau of Internal Revenue for not listing the Moon on his real property 
tax return. Having been visited by fiscal inspectors for the alleged tax evasion, Ga- 
jardo invited them to go to the Moon and survey it themselves, and then they can 
talk about the money he owed. Naturally, the inspectors never bothered him again 
(El Centro, 2004). 

In the year 2000, two years after Gajardo’s death, the account took an unex- 
pected turn when two people appeared in Talca, looking for persons sharing his 
family name. Pretending to be from a law office, they were informing the gullible 
Gajardos that NASA needed their permission in order to install bases on the Moon, 
which would bring them important monetary benefits. The two were nonetheless 
asking for considerable fees in order to regularize the legacy, readily provided by 
the credulous Chileans. Once they gathered enough money, the con men disappeared 
(El Centro, 2004). The crooks informed Gajardo’s “successors” that in 2005 a law 
will come into force, authorizing the possession of extraterrestrial goods. As inheri- 
tors of a sizeable part of the Moon, each person approached was asked to pay “stamp 
duties” and other “fees” amounting to the equivalent of 6,000 US$ (Pinto, 2004). 

During the next years, people throughout the world would lodge many more 
extraterrestrial claims. Some of the claimants were business-minded, intending 
to “sell” their extraterrestrial possessions. In September 1954, three men from 
Arkansas formed the “Planet Mars Development Corp.” with the aim to “subdivide 
and convey title to such area or areas of said planet Mars to competent persons for 
suitable remuneration”. In submitting the articles of incorporation to the Secretary of 
State, the businessmen outlined several incentives for prospective buyers of Martian 
real estate, such as the (supposed) lack of mountains on Mars that would prevent 
“road-building troubles”, while the absence of water would spare any “drainage or 
irrigation problems” (Associated Press, 1954). 

In November 1955, Robert R. Coles, former chairman of Manhattan’s Hayden 
Planetarium, incorporated a business devoted to public education, the exploration of 
planets, and development of satellites and rockets. The most important activity of 
the “Interplanetary Development Corporation” (IDC) was, nonetheless, the “sale” 
of lunar land. Eor one dollar, the “General Quitclaim Deed to One Acre of Land on 
the Moon (Northeast Quadrant)” entitled the buyer to an acre of land located in the 
crater Copernicus (Rhodes, 1955). The purchaser would also receive a postcard that 
could be returned to the company headquarters requesting a reservation of a seat 
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on their first passenger rocket to the Moon. The plot was identified on the basis of 
the lot number, imprinted on the cover of deed. The document provided as well for 
the transfer of “all mineral and oil rights, if any” and “the appurtenances and all the 
estate and rights of the party of the first part in and to said premises”. The IDC (“the 
party of the first part”) awarded the buyer also: 

the privilege of prospecting for all manner of minerals and other elements in the Lunar 
Apennines, reserving unto the grantor, however, fifty (50) per centum of all minerals and 
elements of whatsoever nature for the use and benefit of the grantor. . . 

While the quitclaim deed was written in nifty legalese, its provisions were clearly 
jocular, and Coles was not attempting to deceive prospective buyers. “Anybody 
who’s half intelligent who reads the deed will realize it’s a joke”. Coles assured 
a Newsday reporter. “We’re not trying to put anything over on anybody” (Rhodes, 
1955). And indeed, a dollar provided the buyer with: 

beach rights to, and right of access to, the Sea of Tranquility, for the enjoyment thereof [;] 

. . . the right to fish, dredge and clam in, upon and under the Sea of Nectar [;]... the right to 
engage in Winter sports in the Lunar Alps with all the privileges appurtenant thereto without 
the grantor being in any manner liable for the consequences. 

In 1956, the Japan Astronautical Society (JAS) - an entity established by science 
journalist Mitsuo Harada with the aim of boosting the Japanese public interest in the 
nascent space age - started parcelling 80-acre plots on the Red Planet. The buyers 
would receive a JAS membership pin, a guide to planet Mars and a certificate of 
“Proof of Acceptance of Reservation for Martian Land Allotment”, stating one’s 
name, reservation number and the following legalese: 

You possess 100,000 tsubo of land on Mars. In the future when this society succeeds in its 
plan of developing the soils located on Mars, it will give priority to your reservation and 
presents this certificate as a guarantee that it will subdivide 100,000 tsubo of land within 
the planned area (Inoshita, 1957, p. 7). 

The Martian land rush spread beyond the boundaries of Japan, with the JAS cater- 
ing for applications from places as diverse as the United States, New Zealand, 
Turkey, India, Hong Kong, Argentina and even Africa (International News Service, 
1957, p. 1). 

The beginning of the space age saw a huge public interest in the extraterrestrial 
real estate phenomenon. In fact, sometimes the demand exceeded the offer. At the 
1956 Auckland Birthday Carnival, the Auckland Astronomical Society had to put 
up a notice on its booth reading - “We do not sell plots on the Moon”, because one 
out of every ten visitors entered the booth with the intention to buy a lunar property. 
(Reuter, 1956). 

Besides private individuals and clubs, several municipalities in the United States 
have “officially” annexed the Moon and Venus for fundraising purposes. In July 
1965, when the Oklahoma Science and Arts Foundation needed money to pay for 
a scale model of the Moon, Oklahoma City Council offered a helping hand - it 
annexed the entire 9 billion acres of the Moon, and Mayor George Shirk turned 
them over to the Foundation (United Press International, 1965). Inspired by this 
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feat, Lee Bishop, president of the Deer Park Chamber of Commerce, convinced the 
local council to annex planet Venus, with the intention to sell extraterrestrial lots as 
a fund raiser. The Minutes of the Regular 415th Council Meeting of the Council of 
the City of Deer Park, Texas, August 31, 1965 mention that: 

After some discussion, it was moved by Councilman Black and seconded by Councilman 
Young that we publish our intentions of annexation of the Planet Venus as required by law. 

The motion passed 7 to 0. 

The sale of Venusian deeds helped the city to produce a promotional him and 
boosted its fame. “People have heard of Deer Park who probably never would have. 
The publicity, even though it was in jest, helped”, boasted Bishop. Yet the Texan 
city was not the only entity with eyes for the morning star. When in 1967 the USSR 
became the hrst nation to successfully send a space probe into the Venusian atmo- 
sphere, no request for permission was sought from Deer Park. Bishop was initially 
tempted to lodge an official protest with the Soviet embassy for having landed on 
private property and demand compensation; he eventually decided against it, fearful 
that this would affect international relations (United Press International, 1967). 

On April the 6th, 1966, in celebration of a century from the incorporation of 
the city of Geneva, Ohio, 35 representatives of its citizenry signed a “Declaration of 
Lunar Ownership”. Emulating the US “Declaration of Independence”, the document 
avowed: 

When in the course of human events and space-age accomplishments, the destiny of 
mankind becomes influenced . . . [by] the presence of a particular controversial Celestial 
Body unclaimed and unregulated ... it should be advisable and honorable ... to lay defini- 
tive and prior claim to the entire physical mass and any and all aura, aspect, imaginative or 
otherwise, of . . . the Moon. 

The Ohioans consequently assumed “full possession and complete responsibility” 
of the Moon, bowing “to no man or State in its sovereign right so to do”. The doc- 
ument declared Geneva’s claim as “positive, supreme, permanent and sovereign”, 
surmounting and voiding “all other claims both real and fancied . . . previously made 
for the possession of all or any part of the Moon”. The municipality kindly allowed 
all humans “to enjoy and to behold and bask” in the moonlight, while refuting lia- 
bility for “any mental, physical, or spiritual influences . . . [or] for any advantages 
or disadvantages from tidal phenomenon”. Space explorers were to be charged per 
hour for “[Ijandings and close fly bys of the visible acreage of the Moon”, while 
requiring “the express consent of the official Councils of the City of Geneva” for 
any activities on the farside. The document provided as well for the sale, rent or 
lease of the visible lunar face “to desirable applicants upon a two-thirds vote of 
the entire population of Geneva”, granting the US Government “prior option to this 
privilege”. For the year 1966, the document allowed the sale of 100 deeds “for the 
sum of $100 describing 100 acres from Mare Umbriam”; “[t]he possessor of this 
deed shall have it to hold, his heirs and assigns forever and unencumbered”. 

The “extraterrestrial estate” agency that received the broadest publicity is the 
Lunar Embassy, founded in 1980 by a Californian, Dennis Hope. Unaware of the 
previous lunar real estate affairs, and convinced that the 1967 Outer Space Treaty 
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prohibition of national appropriation in outer space would not apply to individu- 
als, Hope rushed to the San Francisco County offices where, on November 22nd, 
1980, he registered a “Declaration of Ownership” notifying the “sovereign planet of, 
Earth” that he is now and shall ever be known as “the omnipitant ruler of the lighted 
lunar surface”, with “the exalted title of, ‘The Head Cheese’”. The odd-spelled doc- 
ument informed the world of Hope’s claim for the ownership of Earth’s Moon and 
of the remaining known eight planets and their respective moons: “As owner I hold 
all rights over these properties without limitation”. Thus, the declaration stated that 
transactions in regard to real estate planning, development, and further exploration 
of the illuminated lunar surface are to be done subject to his advice and consent. 
Also claimed were “[a]ll existing mineral, water, oil, and liquid rights”, the claims 
being made as his “forefathers claimed the property known to all mankind as, earth”. 
Hope declared “all known rules and laws pertaining to homestead acts as known on 
the planet, Earth” as being “invalid on the above listed planets and moons”, with him 
having “total governmental say as to tenants and governmental entities that wish to 
negotiate any involvement with the Lighted Lunar Surface.” 

The next step was to apply for a copyright and to form and register his company, 
“The Sovereign Worlds of Hope”, a.k.a. “The Lunar Embassy”, with the Contra 
Costa County offices. Copies of the “Declaration of Ownership” were sent to the 
governments of the US, USSR, and to the UN General Assembly, together with a 
note stating his intention to sell the claimed property. The governments were sent 
also a bill for $55,000 for storage and littering on his property (Hope, 1997). 

Hope notihed the USA and USSR “as a courtesy only”, being “the world powers 
at the time” while he regarded the United Nations as “the only organization on this 
planet that was recognized as having the authority to create laws for deep space”. 
Indeed, Hope values the United Nations as “the source” of his claims: 

In their own language, ‘No nation by appropriation shall have sovereignty or control 
over any of the satellite bodies’. Registering property on other planets should have been 
done with the recognized authority for such claims. Since the language is specific in the 
Outer Space Treaty of 1967 from the UN it is safe to conclude they did not own the 
land either. As the representative group for the creation of laws in space, our legal advi- 
sors have stated our claim is legal and binding (Dennis Hope, personal communication, 
December 1, 2005). 

The first sixteen years of the Lunar Embassy were unremarkable, with only 3,500 
“properties” sold. Since 1996, when the hrst facility to house the business was built, 
the venture took off. Dennis Hope has subsequently demonstrated mastery in using 
several strategies, especially in harnessing the power of the Internet since 1998. 
Another avenue to increase sales was the start of a two-level, fee-based reselling 
program. The “Authorised Reseller” tier was conceived for those individuals willing 
to sell extraterrestrial properties in their country on a part-time basis. In December 
2005, there were 27 reselling agents. Eor those eager for deeper involvement as ex- 
clusive resellers for an entire country, Hope created the “Ambassadorship” program, 
currently represented in 15 countries. 

The large number of clients attracted by the Lunar Embassy and the accompany- 
ing media frenzy, coupled with the “why didn’t 1 think of that” syndrome, resulted in 
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Other entrepreneurs imitating Dennis Hope. Copy cat companies are seen by Hope 
as frauds, given that they “did not file the claim of ownership at the appropriate 
time”. Whereas the hrst 8 or 9 companies were told to cease and desist and they 
did, suing the remaining copycats is not economically sound. At the cost of more 
than US$ 40,000 for a major lawsuit, this would be wasted money, says Hope, as 
“you could sue them here in the USA and win. Then two weeks later the copy cat 
would start a new business under a new name and create the same problem for you” 
(Dennis Hope, personal communication, December 1, 2005). 

And the story could go on and on. The success of the extraterrestrial real estate 
companies - willing to cater for the ancestral yearning of holding the moon in one’s 
hands - is understandable. Even if they do not actually convey property rights on 
Earth’s natural satellite, their proliferation shows that there is a need for extraterres- 
trial property rights. Besides this, the “land-on- the-moon-for- sale” stories have the 
required “wow!” factor to entice the media - an often-unwitting ally of the “unreal 
estate” outfits through the free publicity provided. The press is rarely interested in 
genuine issues of space law, and when articles appear, they deal instead with the 
Lunar Embassy and the like. The media has reported throughout the years on many 
instances of “sales” of alien plots, but as the newspaper pages yellowed, the stories 
went forgotten. Not in the case of Dennis Hope - with the advent of the Internet, the 
Lunar Embassy has emerged as the wrong institution at the right time in the right 
place. 

Some reports, ignorant of the real legal provisions applicable to the extraterres- 
trial realms, feature the whole business on a positive tone, while most of them use a 
jocular one. Many newswriters celebrate Mr. Hope’s ingenuity at spotting loopholes 
without bothering to check the legality of the situation while - true enough - another 
part of the media has sought the opinion of legal experts. In an era of moral rela- 
tivism, where statements are taken at face value, readers have commonly been left to 
judge for themselves who is right: the entrepreneur, or the lawyer. This unpleasant 
situation needs to be challenged. 



1.3 Arguments For Invalidating the “Extraterrestrial 
Real Estate” Claims 

In terms of space law the purported sale of extraterrestrial real estate is a trivial 
issue, pertaining, ratione materiae, to consumer law. Space lawyers may agree to 
disagree on some matters, but there is a consensus in the community that no indi- 
vidual or company currently owns the Moon, hence nobody may sell lunar land. 
While a specialist quickly dismisses the matter as not worthy of investigation, there 
is nonetheless a world outside the ivory tower of the profession, a world not knowl- 
edgeable of space law issues. 

Trivial as may be for a space lawyer, it is not so for the lay people. The pop- 
ularity of the Lunar Embassy has hijacked the public perception of the space law. 
In the public mind, space law does not mean return and rescue, it does not mean 
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registration, nor does it mean regulation of remote sensing. For the regular person 
on the street, space law concerns the sale of extraterrestrial real estate. 

Yet, some members of the profession have understood that, in order to construc- 
tively discuss the issue of property rights in outer space, they have to pay however 
attention to this trivial issue. If one wants to build on a plot of land, one has to 
demolish the derelict house standing in the middle of the plot. This needs to be done 
with legal arguments, an outline of which it follows. 

Due to its particular importance in the public eye, and for the convenience of 
analysis, Dennis Hope and his Lunar Embassy are scrutinized here as the most 
prominent example, yet the analysis applies, mutatis mutandis, to other self pro- 
fessed extraterrestrial realtors. 



1.3.1 The Non- Appropriation Principle 

In 1938, columnist Raymond R Coffman received a letter from A. D. Lindsay, in 
which the landlord of the “Archapellago” boasted about his celestial possessions. 
Unlike other members of the media, Coffman was not fond of Mr. Lindsay’s ex- 
traterrestrial dominion: “I have taken a good look at the star-filled sky, and have 
wondered how anyone could claim to own it” - replied the columnist, carrying on: 

Could Irwin County ever have the right to give deeds to the heavenly bodies? Does any 
county own them, or does the United States own them? Could all the nations of the earth 
put together be said to own them or to have the right to dispose of them? 

Likewise, Coffman became the advocate of the inhabitants of other planets: “How 
about the claims of people on Mars or any other planet (if there are such people) to 
the Sun?” The solar system of the 1930s was a luxurious realm, populated with green 
Martians and amazons from Venus. And his defence reached as far as Lindsay’s 
imagination: “How about the claims to the stars of people of millions of planets 
which may be spread through our universe?” Questions pondered years later by 
the pioneers of space law were raised in a children’s column in 1938. Even more, 
Coffman’s conclusion was a statement ahead of time of what the UN treaties will 
proclaim many decades later: “More important” - said he - “I would not want to 
‘own’ the Sun and Moon and the stars. They seem to me the common property of 
all who can enjoy them.” (Coffman, 1938, p. 12) 

The first reason for invalidating the many extraterrestrial claims presented supra 
is the non-appropriation principle of space law. Article 1 1 .3 of the Moon Agreement 
of 1979 prohibits expressis verbis the appropriation of “the surface . . . [and] the 
subsurface of the Moon” by: 

any State, international intergovernmental or non-governmental organisation, national or- 
ganisation or non-govemmental entity or of any natural person. 

Nevertheless, the Moon Agreement has only received a small number of ratifications 
and, by the fact of the United States not being a party to the Agreement, private 
American claimants are well entitled to say that its provisions do not apply to them. 
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It is notable, however, that the United States and a significant number of other coun- 
tries have ratified the 1967 Outer Space Treaty, that in Article II forbids the: 

national appropriation by claim of sovereignty, by means of use or occupation, or by any 
other means. 

of outer space, including the Moon and other celestial bodies. 

Dennis Hope maintains that this norm contains a loophole allowing the private 
appropriation of the extraterrestrial realms. In his words, while the Outer Space 
Treaty “explicitly forbids any government from claiming . . . the Moon or a planet”, 
what is important “is what the Outer Space Treaty does not say. It explicitly does 
not say whether commercial enterprises or private individuals can claim, exploit 
or appropriate the celestial bodies for profit” (Lunar Embassy, 2006b, para. 1). As 
the Outer Space Treaty has somehow “neglected to mention individuals or corpo- 
rations”, the UN “attempted to plug this loophole ... by introducing the ill-fated 
Moon Treaty” (Lunar Embassy, 2006a, para. 2). 

As detailed infra, this is flawed logic. Thus, if States cannot appropriate the ex- 
traterrestrial realms, then a fortiori neither can their nationals. Eurthermore, landed 
property rights are unlikely to survive without protection from a sovereign entity, 
and State endorsement of private appropriation would be a form of national appro- 
priation. A number of academics consider that not only active endorsement, but even 
a passive attitude from the authorities is a form of national appropriation; as detailed 
by the Dutch space lawyer Erans Von der Dunk (2000), during a discussion on the 
issue that took place in 1999 at the 42nd Colloquium on the Law of Outer Space, 
the majority of the lawyers present there were of the opinion that: 

the United States would actually be in violation of the pertinent rales of the Outer Space 
Treaty (i.e. that national sovereignty on a territorial basis does not apply to outer space) by 
not taking action against its citizens trying to offer pieces of the moon for sale, which was 
amounting to fraud. 

While the Moon may have been claimable in the past - being free from the retroac- 
tive application of the contemporary non-appropriation principle even then a cor- 
pus was necessary besides animus, as detailed next. 



1.3.2 Claiming Does Not Mean Owning 

The second reason for invalidating the claims presented above is the lack of corpus 
possidendi. In plain language, claiming does not mean owning. In the acquisition of 
possession, two concurrent elements - “the mind” and “the body” are required. One 
is insufficient without another; there must be “both an intention to take the thing and 
some act of a physical nature giving effect to that intention” (Reid, 1996, p. 103). 

The first element required is the “animus possidendi” , the intention to possess. 
The fact that lots on the Moon were peddled as far back as the 19th Century - and 
maybe even earlier - is not surprising. Nor is the fact that an impressive number of 
people availed themselves on the services of lunar realtors. The desire to own the 
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Moon, even a tiny slice, is hardwired into the human mind. There is no child who 
has not raised, at least once, a hand towards the Moon and stars, trying to grab them. 
Thus, it is narrated that Alexander the Great wept when hearing from Anaxarchus 
that there are countless orbs in the universe: “Do you not think it a matter worthy of 
lamentation” - moaned he - “that when there is such a vast multitude of worlds, we 
have not yet conquered one?” (Plutarchus, c. 46-120, IV). His words were echoed, 
centuries later, by Cecil Rhodes, who lamented in the year of his death: 

The world is nearly all parcelled out, and what there is left of it is being divided up, con- 
quered, and colonized. To think of these stars that you see overhead at night, these vast 
worlds which we can never reach. I would annex the planets if I could; I often think of that. 

It makes me sad to see them so clear and yet so far (Rhodes, 1902). 

Greedy as they were, neither Alexander, nor Rhodes added the celestial objects of 
their craving to their maps. They knew that thought alone does not conquer the 
Moon and the stars, nor does simple proclamation. Yet there were many others who, 
with differing degrees of conviction, thought they were the first ones to embed the 
flag of their desire on the alien orbs. 

Lunar salesmen can not own the Moon just because they want to. They lack the 
second element required in the acquisition of possession, namely the “corpus pos- 
sidendi”', without an act of physical nature giving effect to the intention to take the 
thing, animus is insufficient. The Scottish jurist Stair (1693, II.i.18) has explained 
this in very illustrative terms: “if any act of the mind were enough, possession would 
be very large and but imaginary”. An imagination as large as the Universe, in the 
case of the purported extraterrestrial salesmen, who present a very valid animus, but 
no corpus at all. By reductio ad absurdum, should this not be the case, it would be 
impossible to prove that there is nobody else that merely wished to own the Moon 
and the stars beforehand. 

Our argument is shared by Philip McDougal (quoted in Naysmith, (2001)) asso- 
ciated legal officer at the UN Office for Outer Space Affairs; in the matter of the 
Lunar Embassy, he declared that “[n]o legal system allows for the claim of owner- 
ship rights in this way.” Nevertheless, the legal system of the Masai tribe in Eastern 
Africa works on the premise that, by the divine command of their God N’gai, all the 
cattle in the world belong to them (Elorida Geographic Alliance, 1992), even though 
some may have temporarily found themselves in the possession of others. When the 
Masai raid their neighbours and seize their cows, they are vindicated by their legal 
system: they are simply returning the cattle to their rightful owners (Stumpf, 1998). 
If a claim alone would entail ownership, this would entitle the Masai to universal 
cattle dominion. Yet, in reality, people continue to buy and sell cows without involv- 
ing the Masai, regardless of what the latter believe. The “it is mine, because I say 
so” approach - be it in its bovine or lunar form - is invalid. 

A number of would-be extraterrestrial landlords made use of county recorders, 
particularly in the United States, with the belief that entering a claim would make 
them owners. Many of them were unaware that recording a claim is a mere means of 
informing the public of the claim and of setting a specific date, and not an act secur- 
ing ownership. According to Barbara Ererichs (personal communication, November 
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25, 2005), Administration Manager at the Maricopa County Recorder - repository 
of several extraterrestrial claims -, the mere fact of recording a document with their 
office does not make it legal per se. If the document is not legal ab initio, the act 
of recording it will not change that. The Recorder office does not decide legality, 
this being the role of the court if the document were challenged. Nor is its role to 
verify whether a piece of property is owned or claimed by some else. As to the effect 
of recording a document, it simply makes that document a public record for notice 
to the public. Spokane County Auditor Vicky M Dalton (personal communication, 
September 24, 2005), where one Thomas R Budnick recorded many extraterrestrial 
claims, concurs; the most significant benefits of recording any document with the 
Recorder are to put the public on notice and to set a specific date that the document 
was recorded. The said institution does not determine the legality or validity of these 
documents, being, in Dalton’s words, “simply a library open to the public.’’ 

Well aware of Jenaro Gajardo’s story and the numerous assumptions surrounding 
it, Ricardo Munoz Cornejo of Talca’s Conservador de Bienes Rafces is happy to shed 
light on the legal implications of recording the Moon with his institution. According 
to the civil servant, there is actually no official record of the said inscription in the 
registries of the city of Talca. Apparently, the Recorder office at that time would 
not register the Moon, objecting that its boundaries were not precise. The certificate 
in Gajardo’s possession, presumes Munoz, may have actually been an affidavit, a 
document that is not sufficient to make Gajardo the owner of the Moon. “Everything 
else pertains to the legend that has formed around this unique character, remembered 
by the historians also as a great joker” (Ricardo Munoz Cornejo, personal commu- 
nication, October 10, 2005). 

While a number of would-be extraterrestrial landlords managed to file claims 
with county recorders, some clerks rejected extraterrestrial claims as not falling 
under their jurisdiction. Since 1997, the Archimedes Institute - an aerospace policy 
research organization - has been maintaining a claim registration office, aimed pre- 
cisely at recording extraterrestrial claims. By the end of 2005, almost four hundred 
claims have been recorded online. The initiators of the Archimedes Institute registry 
motivated their decision by the legal uncertainties in the space investment equation. 
One of these risks is the absence of a property regime for space resources. The 
organization considers that, while the best way of eliminating such uncertainties is 
the creation of an international agreement regulating the claim and transferral of 
space property, there is currently no political will or public interest in creating such 
a regime. Therefore, they envisaged a private system of property registration at the 
international level. While the register is not protected by international or municipal 
law, it would benefit both the registrant and the space development community as 
a whole. The registry is seen by its initiators as a means of enabling an interested 
party - be it an individual, corporation or another entity - to claim to the public 
his intent to retain control or develop a site, thus discouraging a competitor from 
investing in the development of the same area. The registry is also to be of benefit 
in court challenges to the said resources, having established “unbiased and unques- 
tionable evidence of the intent and activity of the claimant”. On a larger scale, the 
registry is deemed to encourage the establishment of a “new, efficient and equitable” 
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legal standard for extraterrestrial property claims registration, providing “both an 
intellectual focus and the political impetus for a formal international registry fi- 
nanced by the nations of the world” (The Archimedes Institute, 1997a). Like its 
terrestrial counterparts, the Archimedes Institute does not confer ownership, and is 
unambiguous about this, clearly stating in its disclaimer: 

The Institute makes no warranties either express or implied regarding the validity of the 
claims filed with the registries by any and all claimants . . . The Archimedes Institute makes 
no claims of ownership on space resources by virtue of this Registry. While the Registry 
may be useful in evidencing ancient claims, it does not affect the validity (or lack thereof) 
of any claims made prior to its establishment (The Archimedes Institute, 1997b). 

The lack of corpus possidendi may however change in Dennis Hope’s instance; 
while still maintaining to already own the Moon and other celestial bodies, Hope 
publicized his intention to establish a corpus. In March 2001, he initiated “the Af- 
fidavit Project”, calling the willing Lunar Embassy clients to write an Affidavit, 
describing their lunar property, on cigarette paper. Hope plans to gather about 1 
million such Affidavits that he intends to send to a designated area on the Moon: 

The purpose of the project is to physically represent each of the participating property 
owners to place a signed document on the surface of the Moon in order to strengthen, 
through physical possession, your ownership of the purchased Lunar property 
(Lunar Embassy, 2001). 

Mr. Hope plans to send his Registry Archive to the Moon with what appears to 
be TransOrbital’s Trailblazer mission. Nonetheless, the Trailblazer is open to ev- 
erybody, not only to the Lunar Embassy, and in exchange for $16.95 (TransOr- 
bital, 2002) one can send one’s own concurrent claim to the Moon. 

Should Hope succeed to send his archive on the Moon, then - and only then - 
may he show evidence of corpus in support of his claim, though at that time further 
legal problems will need to be discussed. From a legal point of view, sending one’s 
claim to the Moon would no doubt enhance it, but, at the very best, its effect would 
be limited to a pint-sized lunar plot. And it remains the question of compatibility 
with the Outer Space Treaty’s non-appropriation principle, together with the fact that 
Mr. Hope claims to own more celestial bodies than the soon-to-be-impacted Moon. 
The latest argument is dismissed by Mr. Hope (personal communication, December 
12, 2005): “The Moon of Earth is the headquarters for the Galactic Government. 
We have designated occupation of the Moon as representing occupation for all our 
territories.” 



1.3.3 Prior Claims 

According to the Lunar Embassy (2006a, para. 2) website, “one can become the 
legal owner of an extraterrestrial body, if you are the first one that claimed it, and 
that is the Lunar Embassy”. While the first part of the statement is legally inaccurate, 
the second thesis asserting priority is factually inaccurate. The Lunar Embassy is 
not the first entity to have claimed the Moon. If wolves and dogs have howled at 
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it since time immemorial, many actual claims precede Dennis Hope’s one, dating 
from 1980 - as seen supra. “Prior to my claim in 1980 there were, as I have found 
out much later, other claims in other parts of the world”, Mr. Hope agreed in 2005. 
As to the validity of the deeds issued by extraterrestrial real estate companies before 
the Lunar Embassy came into being, he dismisses the claims predating the Outer 
Space Treaty as being “null and void”: 

Any claims existing prior to the Outer Space Treaty have no basis in reality because the 
filings were merely done on a local basis with governments that did not have control over 
those claims. Since the UN put itself as the authority for laws in space they become the 
recognized source (Dennis Hope, personal communication, December 12, 2005). 

Even this is flawed logic, as his claim is not the first one advanced to the United 
Nations, and not the first claim following the enactment of the Outer Space Treaty. 
The most logical question one could ask would be - if Mr. Hope’s is just one of 
the many claims, and not even the first one, why do all the people “buy” lunar 
plots from him, and not from previous claimants? The answer has nothing to do 
with the alleged lawfulness of Mr. Hope’s claim, but with the advent of the Internet 
and with Mr. Hope’s marketing genius in taking advantage of this new means of 
communication. His claim was made back in 1980, but the business did not develop 
until the mid 1990s, when his website came online. In contrast, the old claimants 
did not have the Internet at that time, so their ventures never really took off. 



1.3.4 Qui Tacet Negat: Silence of Authorities is Not Acquiescence 

In sustaining his claims, Dennis Hope also invokes the silence of the authorities, 
both US and foreign. The Lunar Embassy (2006a, para. 2) felt “obliged to inform the 
General Assembly of the United Nations, and the Russian Government in writing of 
the claim and the legal intent of selling extraterrestrial properties”. However, “[t]he 
US Government has several years to contest such a claim. They never did. Neither 
did the United Nations nor the Russian Government.” 

International law requires, for the establishment of an historic title, that the 
claimant exercise authority that is both continuous and peaceful. The first require- 
ment is met by exercising effective possession over the disputed territory, while the 
second by the lack of opposition to such display of authority. Regarding the first 
element, exercise of possession must be done a titre de souverain (Blum, 1965, pp. 
99-100). But such possession a titre de souverain of the Moon would be unlaw- 
ful, as it would violate the non-appropriation principle of the Outer Space Treaty. 
Furthermore, as seen supra, the above mentioned claimants do not have any kind of 
possession over the extraterrestrial realms, lacking the corpus. Regarding the second 
element, its presence would matter should possession a titre de souverain be met. 
However, not even the second element exists in Hope’s case. As Blum (1965, pp. 
130-131) notes: 

the absence of protest is relevant in the formation of an historic title only in those cases 
in which protest would have been expected to be forthcoming, had the affected State 
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really wished its objection to be made known. There are situations ... in which an in- 
ference of acquiescence cannot be justifiably drawn from the simple fact of absence of 
protest. 

We believe that protest was not to be expected from the UN and USSR when 
confronted with such trivial claim; in this case, the maxim qui facet consentire 
videtur is to be read as qui facet negat. In fact, the Soviet reaction to earlier lunar 
real estate affairs was that of a good laugh: “As for appropriating celestial bodies, 
only American speculators trade in lots on the Moon” - Soviet jurists commented 
decades ago (Lay and Taubenfeld, 1970, p. 78). As the authorities did not consider 
the matter worthy of challenge, the absence of objections from the authorities is 
not relevant. God himself does not send hre and brimstone to all the false prophets 
who declare themselves as anointed by Him. The same view is hold by Philip Mc- 
Dougall, associated legal officer at the UN Office for Outer Space Affairs. Besides 
stating that the UN “do not have any record of receiving this correspondence” 
(Nay smith, 2001), McDougal explains the silence of the UN in very colourful 
terms: 

I could tell everyone I own the Crown Jewels, set up a website on it and write to the Queen 
telling her they were no longer her property. Just because she doesn’t write back doesn’t 
mean she is acquiescing to it. 

The same UN legal officer explains that the reason that nobody has blocked Hope’s 
claims is that he is seen as a harmless eccentric (Ahuja, 2000). 

While claiming a celestial body per se is not an illegal activity, selling it to the 
public may be a different matter, depending on the jurisdiction. Authorities have 
most of the time turned a blind eye to the extraterrestrial realtors, but there have 
been exceptions to this lenient approach. 

On November 22nd, 1955 - a week after Robert R. Coles started selling lunar 
quitclaim deeds - New York State Attorney General’s office launched an inves- 
tigation aimed at determining whether anyone was being taken advantage of. In 
announcing the probe. First Assistant Attorney General John Trubin declared that it 
is the “office’s responsibility to protect ‘suckers’” (Central Press Canadian, 1955) 
and that “[djespite some of the ludicrous aspects of this case, if people are be- 
ing victimized, even for small sums [i.e., US$1], that is not funny” (Associated 
Press, 1955). “Anybody who can come up with a clam out of a sea with no water 
in it will have to be pretty good” - declared Coles in reply, assuring the press he 
was not attempting to deceive prospective buyers. “Anybody who’s half intelligent 
who reads the deed will realize it’s a joke” (Rhodes, 1955). And the letters sent 
by the buyers inferred that about 90 percent of them were aware of the gag (Stein- 
berg, 1996, p. 168) leaving however a minority of 10 percent who did buy the deeds 
in earnest. 

In August 1969, Brazilian police in Belo Horizonte arrested one Jose Cassiano 
De Jesus for selling lunar lots. As a marketing ploy, he was telling prospective 
clients that his first customer was Neil Armstrong, and that the astronaut had gone to 
the Moon in order to inspect his property (Associated Press, 1969). The price for a 
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plot on the near side of the Moon was $145. While the customers were embarrassed, 
none of them wanted to press charges, hence De Jesus was released (United Press 
International, 1969). 

In May 1975, a federal grand jury in Tucson, Arizona, indicted Arnold O. 
Morales on 19 counts of mail fraud, for allegedly advertising the offer for the sale of 
deeds to 1,000-acre parcels on the Moon for $4.98 in a national magazine. Morales 
received about 900 replies the week after the advert ran; according to US postal 
service officials, some persons enclosed money along with their replies (Associated 
Press, 1975). The advertisement did however specify that the gift was a “document 
that almost looks official and legal”, being a “novelty item only - not a legal instru- 
ment”. The order form also contained the statement - “I also understand that this is 
only a novelty item and in no way is to be construed as a legal document” (Moon 
Acres, 1974, p. 16). 

In 1982, the Fiske Planetarium and Science Center launched the “Great Mar- 
tian Land Sale”, a fundraising campaign. When director David A. Aguilar sent a 
complimentary Martian Deed to US President Ronald Reagan, the White House 
replied with a dry letter informing Aguilar that he was in violation of international 
space law, and that a request for investigation had been forwarded to NASA. A gift 
package then left the Fiske premises, addressed to the NASA administrator. Aguilar 
received a short note back from NASA Administrator James Beggs, thanking him 
for his otherworldly gift. (David A. Aguilar, personal communication, October 17, 
2005). 

As seen supra, the practice of the authorities in the matter of extraterrestrial 
real estate is far from homogenous. Aware of the need for a stricter approach, the 
Board of Directors of the International Institute of Space Law issued a Statement 
in 2004 where it deplored the augmentation in the extraterrestrial real estate busi- 
ness “raising the opportunity for individuals to be misled”. The statement reads, 
inter alia: 

The prohibition of national appropriation [of outer space and celestial bodies] . . . precludes 
the application of any national legislation on a territorial basis to validate a ‘private claim’ . 
Hence, it is not sufficient for sellers of lunar deeds to point to national law, or the silence of 
national authorities, to justify their ostensible claims. The sellers of such deeds are unable 
to acquire legal title to their claims. Accordingly, the deeds they sell have no legal value or 
significance, and convey no recognized rights whatsoever. 

The Board of Directors of the IISL calls State Parties to the Outer Space Treaty to: 

comply with their obligations under . . . the Outer Space Treaty . . . [being] under a duty to 
ensure that, in their legal systems, transactions regarding claims to property rights to the 
Moon and other celestial bodies or parts thereof, have no legal significance or recognised 
legal effect (International Institute of Space Law, 2004, p. 2). 

It is hereby suggested that the IISL disseminates this Statement as broadly as pos- 
sible, particularly to consumer protection entities. Perhaps, it would be indicated to 
be joined by the United Nations Office for Outer Space Affairs when doing so. This 
way, it is hoped the national authorities will react more vigorously to this annoying 
business. 
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1.3.5 Jocandi Causa 

While Saint-Germain (1997) considers Hope’s activity as being “not a joke, and 
it’s perfectly legal”, in reality a choice has to be made: it is either a joke, and thus 
lawful, or it is not a joke, and thus illegal. 

In the case of the Lunar Embassy, as it points out itself, the Lunar Deeds are 
“novel gifts” (Lunar Embassy, 2006a, para. 3). Their legal classihcation as novelty 
items means that these are to be used animus jocandi, i.e. for fun only. It is not 
illegal to sell or to possess novelty items; it is illegal though to misuse them outwith 
the “novelty use only” scope. Other companies sell items such as one-million-dollar 
bills, or camouflage passports from inexistent countries, or “Area 51” license plates 
that, as long as they are commercialized and used as “novelty gifts”, do not upset 
the authorities. 

Nonetheless, Dennis Hope considers the documents issued by the Lunar Em- 
bassy as a combination of quit claim deeds and warranty deeds. In 1980, when 
the Lunar Embassy was formed, Dennis Hope was advised by legal staff to place 
the term “novelty gifts” on the deeds. Accompanying this was a definition of the 
term “novelty” as presented by the Heritage Dictionary, which depicted novelty as 
a small mass produced item, and something having novel characteristics. “All true 
in this case. We changed that configuration to ‘Novel Gift’ in 2000” - states Hope 
(personal communication, December 12, 2005). 

“If I were in court under oath I would categorically refer to myself as the legal 
owner of the Moon of Earth and the other eight planets and their moons”, declared 
the Lunar Embassy CEO. “We actually sell land not certihcates. Since we are the 
originators of the land sales we are the initial grantor of the titles to these lands and 
we stand behind our issuance of these deeds”. It is not only he who considers that 
he is selling the real thing, but also the buyers. According to the Lunar Embassy 
records, 42% of all purchases are assigned to some form of a family or business 
trust, while only around 17% are believed to be purchased for the fun aspect of the 
property sales. (Dennis Hope, personal communication, December 12, 2005) 

The history of the lunar claims, as outlined supra, shows that many were publicity 
stunts. Such was the case with the “Little Men’s” claim, and with Geneva, Ohio’s 
“Declaration of Lunar Ownership” which, capitalizing on the nation’s fascination 
with lunar exploration, was aimed at drawing attention to the city’s centennial cele- 
brations (Feather, 2004). 

A lawful approach has been taken by a web site operated by Digital Minds, 
Inc. Considering that paying money for a worthless certificate from the “Lunar 
Embassy” is a ridiculous practice, Russ Wylie decided to offer one that had some 
value - albeit not material. Toying with the indelicate name of the seventh planet, 
Wylie invited the public to “grab a piece of Uranus before someone else gets a 
hold of it”. The potential buyer is motivated by an existential question: “Can you 
afford not to own Uranus?” - and by the scatological humour of the founders of 
R.E.C.T.U.M. (Real Estate Commission & Trust of Uranus Management), the reg- 
istry for the “Uranus Deed Registration”. Unlike Dennis Hope’s Lunar Embassy, 
Digital Minds know the law; in the website disclaimer, they acknowledge that: 
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BuyUranus.com is a novelty site operated for entertainment purposes only. All of the mer- 
chandise for sale on this site is only for entertainment and holds no value other than its 
entertaining nature. Digital Minds in no way claims that when you buy a piece of Uranus 
that you have any legal claim to that little piece of the Solar System unless you go up there 
and put a fence around it personally (Buyuranus.com, 2000). 

Their approach is not based on deception, but on pure sense of humor, and the buyer 
knows that he or she would simply buy a piece of paper with no other value than 
a good laugh. This is instead of being conned into believing that he or she actually 
owns that extraterrestrial property, like the “Lunar Embassy” does when stating that 
a “novel gift”: 

does not diminish the value of the property that you purchase in any way, as every deed 
is recorded and registered in the Lunar Embassy’s registration database and every owners 
information is listed with that registration. You own this property (Lunar Embassy, 2006a, 
para. 3). 

While avoiding lawsuits, being a novelty gift does in fact affect the value of the 
property, unlike claimed above. In 1997, NASA’s news chief Brian Welch declared 
that he knows of no plans to take legal action in the extraterrestrial real estate affair, 
as the deeds to lunar property are worthless: “That’s why they invented the phrase 
Caveat Emptor” - let the buyer beware (CNN, 1997). The astronaut Buzz Aldrin is 
also aware of their real value: “Well, if somebody wants to have a certificate that 
says they own a certain portion of the Moon, and they’re willing to pay whatever it 
is, probably the only thing they’ll ever get is a certificate” (Knapp, 1996). Von der 
Dunk (2000), from the position of the space lawyer, asserts that “you would buy, in 
other words . . . basically a nice piece of paper; ... a hollow claim at best.” 

Should the Lunar Embassy adopt the Buyuranus.com method, and stop conning 
people into believing it actually owns the Moon and the planets, it would still remain 
the leader of the “extraterrestrial real estate” industry given the already existing 
publicity, and people would still buy funny pieces of paper for a laugh, this time in 
full knowledge of the facts. 



1.4 Conclusion 

The whole extraterrestrial real estate affair has no support in space law, its relevance 
pertaining more to the discipline of consumer law. Nonetheless, it needs to be ad- 
dressed in the quest for the answer to the question “Who owns the Moon”. As “nemo 
dat quod non habef’, the lunar wills and deeds do not have the legal effect of en- 
dowing people with extraterrestrial property. They need not to be formally declared 
void; they are already so. Should a contract be made in fraud of third persons, it is 
void ab initio', “[n]o person’s rights can be affected by it, whether he be a party or a 
stranger” (Sweet, 1882, p. 869). Local councils do not sue “Monopoly” players for 
“buying” and “owning” High Street - as long as the “board game owners” do not 
squat the real-world High Street. As shown above, the “lunar deeds” are to be seen as 
what they really are: jocandi causa “board game certificates”. As such, they cannot 
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serve as evidence in real world trials, where the alleged owners of lunar estate and 
minerals would try defending their “properties” against “trespass” from prospectors 
and developers. 

While the “extraterrestrial real estate” claims described supra are nothing more 
than media curiosities, it needs to be agreed that behind their triviality they hid sig- 
nificant legal implications. The advancement of such claims has been only possible 
because of the lack of a clear property rights regime in the extraterrestrial realms. In 
the following chapters, the issues concerning such a regulation will be thoroughly 
addressed. 




Chapter 2 

The Sources of Landed Property Rights 
in Outer Space 



A lawyer is not a person who knows the law, but who knows 
where to find it 

King George III 

Property and law are born together, and die together. Before 
laws were made there was not property: take away laws, and 
property ceases. 

Jeremy Bentham (1802, Chapter VIII) 



2.1 Introduction 

At a first sight, the extraterrestrial realms seem the scene not only of a physical 
void, hut also of a political and legal vacuum in the subject of landed property rights 
(Pace, 1998; O’Donnell, 1999, p. 2). The Lunar Embassy (2006b, para. 3) puts this 
in hilarious terms: “On the Moon itself or on any other planets apart from Earth, 
apart from the laws of the ‘Head Cheese’, currently no law exists”. 

Whereas the “laws of the Head Cheese” have been dismantled in the previous 
chapter, the apparent silence of the law in the field of extraterrestrial landed property 
rights has been addressed by several commentators. The reasons advanced vary from 
the absence of an actual need for regulating extraterrestrial property to the inability 
of the legislator to cope with such a challenge. The question to be asked here is 
whether the factual situation on the extraterrestrial realms calls for legal regulations. 
It is to be noted that the “sources of law”, including that of extraterrestrial property 
rights, have a twofold meaning - formal and material. The formal (or normative) 
aspect of the sources of law is the form in which legal norms manifest themselves - 
that is, the rules of law as stated in regulations. In their positive sense of lex lata, the 
sources of landed property law in outer space imply the place where the legal norms 
regulating the regime of extraterrestrial immovables are found. The other meaning 
illustrates the actual facts that have caused the establishment of these norms, as 
expressed in the maxim ex facto sequitur lex or ex facto oritur jus, i.e. law has its 
origins from the facts. The material (or causative/formative) sources are constituted 
by the external realty that causes and influences the enactment of law - that is, the 
technological, political, economic, cultural, social, financial, and other causes that 
stand at the basis for creation of legal rules and institutions. The material sources 
concern the need for a particular piece of legislation, these being often referred to in 
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its preamble; they reveal why a particular norm exists, or does not exist - why law is 
silent. While the material sources of law consider the challenges and how does one 
respond to them, the formal sources of law contain the answers to these questions. 

Does the law of extraterrestrial landed property conform to the rule ex facto 
sequitur lex! What are the facts that have caused and shaped the law of extrater- 
restrial real estate? What norms express this law? The following chapter attempts to 
addresses these questions. 



2.2 Real Property Rights Implications of Space Activities 

In commenting on the matter of extraterrestrial real estate, NASA’s news chief Brian 
Welch recognized that the otherwise trivial issue could get more serious in the 
future: 

when people actually are going to these places and the resources found have some value. 

More complicated issues will have to be resolved between countries or between companies 

(CNN, 1997). 

Indeed, the extraterrestrial realms are not only, as Apollo 8 astronaut Frank Borman 
views it - “a vast, lonely, forbidding type of existence or expanse of nothing” 
or, in the words of Apollo 11 astronaut Buzz Aldrin, “magnificent desolation” 
(Chaikin, 1994, pp. 121 and 211). According to the Science Advisor to the US Pres- 
ident and Director of the Office of Science and Technology Policy John Marburger 
(2006), “[t]he greafesf value of fhe Moon lies neither in science nor in exploration, 
but in its material” - anything that can be made from lunar resources at a cost 
compared to terrestrial manufacture having a tremendous cost advantage over ob- 
jects launched from Earth. Whereas the Apollo program turned out to be a flag- 
and-footprints endeavour, Marburger envisages a lunar industry dealing with the 
extraction of minerals and elements and their processing into “fuel or massive com- 
ponents of space apparatus”, in a future when the Solar System and its materials are 
incorporated in the terrestrial economic sphere and way of life. Mark Sonter (1998) 
too deems that, in order to overcome the high cost of launch from earth, the large 
scale commercial activities in space will require raw materials obtained from space. 
Volatiles for manufacturing propellants and metals for construction in space appear 
to be readily recoverable from asteroids and dormant cometary bodies. The space 
materials, considers Declan O’Donnell (1998a, p. 29) will be used for building habi- 
tats, transportation systems, hotels, factories and so on. 

Outer space is abundant in such resources; according to John S. Lewis (1996, 
pp. 195-196), the asteroids, comets and planets contain untold riches. His calcu- 
lations show that using asteroidal iron and steel would generate wealth amounting 
to $7 billion per person; adding in this equation the other ingredients composing 
the asteroidal belt - such as gold, silver, uranium, etc. - the total would rise to 
over $100 billion for each person on Earth. But - should humans be billionaires in 
asteroidal metals -, how is this wealth going to be appropriated and shared? Who, 




2.3 The Material Sources of Landed Property Law in Outer Space 



25 



after all, really owns the Moon and the other celestial bodies? What is the place and 
significance of property rights in the context of space activities? 

The existing space activities, as well as their further development, have funda- 
mental property implications; their dimension spans both the terrestrial and the ex- 
traterrestrial realms. Important questions are raised by many endeavours - from the 
stratospheric platforms interaction with the subjacent land to the property status of 
space debris; from the intellectual property status of inventions, industrial processes 
and new materials created in the extraterrestrial realms to the ownership of data 
obtained through remote sensing. The limited dimensions of this book do not allow 
however a thorough analysis of all these aspects. The research will focus therefore 
only on the legal situation of the landed extensions, by examining the property status 
of the celestial bodies per se, with reference to the legal nature of the planetary 
surfaces, of the natural resources thereon, and of the “legal interaction” between 
planetary surfaces and facilities placed thereon. This field of study is very fertile, 
the question of “real property rights in outer space” or “planetary land law” posing 
intriguing problems. One such issue is jurisdictional, and it concerns the search for 
an appropriate lex situs in the extraterrestrial realms. Other issues concern the untold 
mineral riches of other worlds, projects existing for the establishment of extraterres- 
trial mines. Are the extraterrestrial minerals “for taking” and, if so, would the first 
to come be also first in right? May land in outer space be occupied and subject 
to exclusive control? Other projects anticipate the permanent human settlement of 
the Moon and Mars, colonies evolving out of temporary facilities. Ideas have been 
advanced for the building of lunar hotels; blueprints for the utilization of vast lunar 
areas as solar energy collectors have been presented, as well as projects for the 
conversion of a lunar crater into a radioastronomy observatory. Most important, 
Dietrich and Goldstein (1998, p. 9) consider obvious that, absent an answer to the 
question of “whose writ runs up there”, not many commercial activities will occur 
in outer space, being “irresponsible to encourage space development without some 
solution”. They believe that the developed states will not advance the huge amounts 
necessary for developing the space resources while the developing countries claims 
on those benefits remain unsettled. 

As seen from the outline supra, a thorough analysis is needed regarding the extent 
of permissibility and viability of property rights in the extraterrestrial realms, espe- 
cially concerning the property status of landed extensions. This book will attempt 
to offer an answer to the above questions. 



2.3 The Material Sources of Landed Property Law 
in Outer Space 

Law - including the law of space property - is caused and shaped by several ex- 
ternal realities; some of these are causative, representing the rationale behind the 
enactment of a certain norm (why law), while some are formative, representing 
the factors that give the law a particular shape and direction (how law). A clear 
distinction between these two categories of factors is not always possible; the 
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technological, political, economic, cultural, social, financial environment often ac- 
count for both the creation and shaping of legal rules and institutions. 

Very often, the material sources of law are mentioned in the preamble of a legal 
document. An examination of this part of the 1967 Outer Space Treaty brings to 
light the main reason for its drafting, namely the great opportunities brought forth 
to mankind by its entry into the celestial realm. On a political level, the signatories 
agree that all mankind has a common interest in furthering the peaceful exploration 
and use of outer space, and that this activity needs to be carried out for the benefit 
of all peoples, regardless of their degree of economic or scientihc development. 
The State Parties express their desire to partake in the international cooperation in 
this activity, in both its scientihc and legal aspects, and state their conviction that 
such cooperation will strengthen the friendly relations between States and peoples, 
and will bring forth progress in their mutual understanding. Last but not least, the 
signatories explain that an Outer Space Treaty is bound to foster the principles and 
aims of the UN Charter. 

Far from being empty rhetoric, the Preamble of the 1979 Moon Agreement em- 
bodies the rationale behind its drafting. The State Parties note the recent achieve- 
ments of States in the exploration and use of the Moon and other celestial bodies, 
and recognize the important role to be played by Earth’s natural satellite in the 
exploration of space and the benefits which may ensue from the exploitation of its 
natural resources. Bearing in mind the further development in the exploration and 
use of the extraterrestrial realms, the State Parties weigh up the existing corpus 
juris spatialis, and assert the need for dehning and developing these international 
instruments. The signatories express as well their intent to ward off the Moon from 
becoming an area of international discord, being instead resolute to advance, on the 
footing of equality, the further progress of inter-State cooperation in its exploration 
and use, as well as that of the other celestial bodies. 

Whereas this work is primarily aimed at restating the positive law of landed 
property in outer space by examining the forms under which legal norms manifest 
themselves, due consideration has to be taken of the factors that have created and 
shaped these norms. An outline of these agents follows. 

2.3.1 Technical Progress as a Material Source 

In a highly technological discipline as space law, science and technology play a 
leading role as agents of legal change. Technological changes were remarked by 
Goldie (1969, p. 153) as the occasion of contemporary evolutions in institutional 
and personal relationships, as well as law; the hydraulic engineering achievements 
allegedly determined the laws of land ownership, use and planning in ancient Egypt 
and China, whereas shipbuilding and navigation sciences contributed at the form- 
ing the law of the sea, as astronautic science did in forming the law of outer 
space. 

The emergence and evolution of space technology is the main factor that sum- 
moned the birth of space law. If the Code of Hammurabi did not regulate stem cell 
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research and the Laws of Manu did not govern the online transfer of currency, this is 
because no such activities occurred in ancient Babylonia and India. The meagreness 
of extraterrestrial property law can be thus explained by the novelty of space ex- 
ploration. Decades ago, William Ogburn’s “theory of cultural lag” postulated that 
the pace of technology exceeds the ability of the society to assimilate and manage 
it (The Texas Docket, 2000). This would mean that the legislator is unable to cope 
with the challenges of space, hence the extraterrestrial property hypolexus - the lack 
of sufficient legal norms. 

Is there a cultural lag in the field of extraterrestrial space (property) law, or the 
law is actually ahead of facts? And should in fact law anticipate, or follow tech- 
nological progress? As a general rule, the law has its origins from the facts (ex 
facto sequitur lex), yet a number of authors consider space law to be an exception. 
Stephen Gorove (1992, p. 78) noted that, while law is normally slow to react to 
societal changes, this has not yet been the case in the field of space law, although 
the pace is likely to diminish in the future. Sterns and Tennen (1992, p. 499) re- 
marked the direct relation between the scientific and technological capabilities and 
the development of space law, noting that law in this field often preceded technology. 
In the year of the first manned Moon landing, Laszlo Szaloky (1969, p. 176) was 
able to “state with satisfaction that the principal rules relating to human activities 
on the Moon and other celestial bodies had been elaborated before man even set 
foot on them”, and Oscar Fernandez-Brital (1969, p. 165) boasted that “space law 
never was behind technique, on the contrary, it was in advance with its concepts, 
to the achievements of technique”. This phenomenon has been explained by Magno 
and Verdacchi (1976, p. 323) as being rooted in the perception of a rapid progress 
expected to arise from space activities, apparently having induced lawyers to rather 
prevent than follow out of fear of arriving too late, “when the matter of regulation 
had already gotten out of hand”. Vassilevskaya (1980, p. 79) defends thus the Soviet 
proposal of 1971 for a Moon Treaty, notwithstanding the scepticism at that time that 
the document would be premature in setting legal regulations for activities feasible 
“perhaps in the distant future only”. She explains that, while her country was aware 
of this, such a document was deemed as essential, serving the task of “precluding 
international conflicts as a result of lunar activities by various states and ensuring 
the legal basis for a possible utilization of the Moon” as stated by the Soviet Foreign 
Minister Gromyko. This paradigm change in the field of space law was advocated 
by Aldo Armando Cocca as early as 1958, especially regarding the legal nature of 
the Moon: 

In contrast to past methods of procedure, law today must anticipate the technical progress, 

and foresee the legal implications. The consequences which follow from a fait accom- 
pli cannot be permitted in the present stage of the development of civilization (Cocca, 

1958, p. 34). 

Forty years later, O’Donnell (1998a, p. 23) called, at his turn, for anticipating - if 
not entirely deciding - the plan for space development, “well in advance of settlers 
arriving in space”. In practice. Article 11.5 of the Moon Agreement urges States 
Parties to establish a regime to govern the exploitation of lunar resources “as such 
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exploitation is about to become feasible”, whereas Article 18 calls for the implemen- 
tation of the above norm “taking into account in particular any relevant technological 
developments”. 

Stowe (quoted by Moore, 1978, p. 277) and Von Rauchhaupt (1969, p. 201) 
however oppose law taking the initiative before a thorough analysis of the factual 
problems; Stowe exemplifies with the efforts to develop a definition for outer space 
as being - at that time - “a solution in search of a problem”. Gyula Gal (1966, p. 55) 
also considers that suppressing the excess of zeal is an indispensable factor in the 
evolution of space law, calling the legislator to use restraint in considering unreal 
facts found in science-fiction novels and thus regulate “issues that will only be the 
task of future centuries or millennia”. 

Whilst in the past the regulation of space property rights may have been such 
a “solution in search of a problem”, the legal process in the area of space law ap- 
pears to have reverted to the classical paradigm. Three decades after the entry into 
force of the Outer Space Treaty, Francis Lyall (1998, p. 130) lamented that “[t]oo 
often the law has lagged behind the entrepreneur and the scientist”, while Esquivel 
de Cocca (1997, p. 84) deplored that “law hurries up after technology, trying to 
adjust its provisions to facts already occurred”, contrasting with the “previewing 
characteristic that Space Law used to have in its beginnings”. She considers that 
some adjustments to the 1967 Treaty are necessary after three decades, given the 
“development of space activities, consequently the new situations, needs, factors and 
resources arisen”. Szaloky (1969, p. 178) was foreseeing that, once the exploitation 
and use of the celestial bodies becomes more intensive and widespread, the rules 
of international law will have to be supplemented by civil law rules, while Vas- 
silevskaya (1984, p. 275) believes that the building of large space structures on the 
Moon will lead to new types of activities, whose legal implications are not covered 
by the adopted agreements. She reckons this will call for reconsidering a number of 
questions which, although dealt with in the current law, will not be adequate in the 
future when large groups of people and settlers will be simultaneously present on 
the Moon. 

Yet, the present corpus juris spatialis has not been drafted with the aim of com- 
prehensively regulating private uses of outer space, though modifications and clar- 
ifications of existing space law will clearly be necessary as the commercial space 
age develops (Sterns et al., 1996, p. 60). According to Miklody (1979, p. 179), 
the Outer Space Treaty did not have as an aim the establishment of norms for the 
exploitation of the extraterrestrial minerals, given that the issue of comic mining 
seemed an “utterly utopian” fact at the time of the drafting of the treaty. Nonetheless 
- said she at the time - it is worthwhile to “test the problem de lege lata, and to 
prepare suitable principles de lege ferenda in the case that this utopian fact would 
become a reality and cause widespread opposition”. Nauges (1979, p. 269) calls for 
urgently resolving a number of legal issues in view of the rapid progress of space 
technology, inter alia the problem of ownership in space. He believes that the Outer 
Space Treaty reflected the state of technology of that time, while its “imminent and 
rapid advance was either not foreseen or deliberately ignored”, while the pace of 
technology accentuates the contradictory legal rules of space law. In his view, the 
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evolution of space technology does not create new legal problems - it amplifies and 
unearths issues that were either overlooked, or shelved for political reasons, when 
the document was drafted. 

Von der Dunk (1996, pp. 5-6) urges a balanced approach. Concerned that law 
may become a nuisance and an obstacle to progress, he would like to prevent it 
from running too far behind the day-to-day developments. Fearful too that law may 
become irrelevant since the future cannot be known, he would like to stop it from 
running too far ahead and from dictating “inflexible blueprints for the future”. He 
prefers “the law as it stands today” as providing a “largely satisfactory regime for the 
time being”, whilst the creation of a new regime from scratch is likely to give birth 
to more problems than it would solve. Myers (1975, pp. 71-72) too remarked the 
change of paradigm between a posteriori and a priori formulation of law in general, 
and space law. He warned that the development of specific space law norms prior to 
necessity is highly speculative, given that norms formed prematurely, at this stage of 
space exploration, may no longer be meaningful when applicable in practice; their 
details would “most certainly be subject to alteration as unknowns became knowns 
and as these related to the changing aspects of power politics on earth”. He warned, 
in the same time, against developing specific regulations only after the need arises; 
agreement - says he - will be less successful due to the sharpening of the differing 
interests of the actors. 

The question settling the dispute is whether the factual situation on the ex- 
traterrestrial realms calls for legal regulations in the field of property rights, and 
whether there is any fear of a fait accompli that would take the legislator 
unprepared. 

2.3.2 Nature as a Material Source 

The age-old conflict between the naturalist and positivist schools finds a special 
dimension in outer space as an area until recently untouched by positive law. Are 
legislators independent in creating the law of extraterrestrial landed property, or is 
there a superior order having already established unchangeable rules? 

Natural law has been defined by Myers (1979, p. 185) as an absolutely just and 
immutable system, with universal and eternal validity, established by God or Nature; 
this law can be deduced from nature through the use of reason, and laws are the 
result of such attempts by man to reason from natural law. “It has been said” - writes 
Sir Paul Vinogradoff (1959, p. 169) - “that the law of nature is ‘jurisprudence in the 
air’”. He counters this statement by remarking that, “after all, the air constitutes one 
of the most important elements of life”. 

Can nature or God provide the answer to the question of “who owns the Moon”? 
Is natural law in outer space “jurisprudence in the void”? While Myers (1979, p. 
185) questions the effective use of natural law as a basis for “intercosmic relations”, 
others beg to differ. Cocca (1962, p. 2) regards the natural law “of the physical sub- 
mission of the Moon to Earth” as establishing the submission of our natural satellite 
to the legal order of the planet. This basis - provided “by Nature itself” - can be 




30 



2 The Sources of Landed Property Rights in Outer Space 



“validly sustained against any eventual non-earthly legal order”. A similar reason- 
ing has been used in 1976 by the signatories of the ill-fated Bogota Declaration, 
who considered that, as a “physical fact linked to the reality of our planet, . . . the 
segments of geostationary synchronous orbit are part of the territory over which 
Equatorial states exercise their national sovereignty” (para. 1). 

Divine law is recognized by Von Rauchhaupt (1969, pp. 202-206) as one of 
the forces that form and create the law of outer space; as divine law cannot be 
altered by human will, the space vehicles need to “adapt themselves to this space 
law that has been given to the celestial bodies”. Regarding extraterrestrial landed 
property law, the Judeo-Christian divine law provides the very answer to the basic 
question of this book. God is the ultimate owner of everything: “The land must not 
be sold permanently, because the land is mine and you are but aliens and my tenants” 
(Lev.25:23, NIV). The New Testament is also inspirational for the stewardship of the 
extraterrestrial realms, the active aspects of the trust finding support in the parable 
of the talents, as it will be shown infra. Andem (1999) uses divine law as an aid to 
the objective interpretation of controversial concepts and terms of international law 
instruments. Thus, remarking the lack of a consensus in interpreting the Common 
Heritage of Mankind principle, he calls for using the Holy Bible as the “universal 
Code of Moral Conduct and Ethics” in solving the problems concerning the legal 
status of the celestial bodies. He thus finds justifications for the CHM concept in the 
Book of Genesis, where: 

[i]t can be seen . . . that we are all heirs and heiresses. . .[;] The sun, the moon, stars and 

other celestial bodies . . . were created by the Creator for the good of mankind as a whole 

(Andem, 1999, p. 10). 

It will be nevertheless shown infra that the same natural law led John Locke to 
reason that exertion of labour upon these natural resources - originally bestowed by 
God in common upon all humankind - results in private property. It can be seen that 
the main weakness of natural law is that it generates different interpretations: what 
is natural for some may well be unnatural for others, and different systems of divine 
law offer conflicting answers. For instance, plans for building lunar surface ceme- 
teries (Hofmann, 2000) may be challenged by the Navajo nation, given its protests 
at the placement of human ashes on the Moon, a res sacra to them (Associated 
Press, 1998). Religion proves thus to be a factor in the space use equation, including 
that of extraterrestrial landed property rights. 

Nature shapes law also by providing environmental constraints in whose ambit 
law must evolve. Csabafi (1971, p. 28) opposes the “unqualified exfension of infer- 
nafional law info space environment”, urging instead its interpretation and develop- 
ment “in accordance with the message the space medium conveys to us”. Whereas 
Aristotle (quoted by Rubin, 1997, p. 7) spoke of a natural part of political justice 
with a universal force - “fire burns bofh in Greece and in Persia”, fmfh is fhat fire 
does not burn the same on the Moon. The laws of nature have different incarnations 
in the extraterrestrial realms, presenting different challenges to homo cosmicus. In 
outer space, there is no “up” and “down”; on the Moon, there are no continents; 
the gas giants may not have a solid surface, hence the notion of “land” is warped; 
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water may be abundant on earth, but very scarce on the Moon. Legal principles and 
legal logic perfectly valid on earth may not he valid in the extraterrestrial realms. 
When the laws of nature are different, the laws of human interaction need to adapt 
to these new environments. It may well happen that the extraterrestrial realms will 
witness the development of new legal institutions, given the different environment 
and needs. 

There are several environments similar, in some extents, with outer space. Rea- 
soning by analogy has received different treatment from various authors, ranging 
almost from total rejection to total identity between the extraterrestrial realms and 
Antarctica, the High Seas, Spitzbergen and the airspace. Similarity alone does not 
necessarily impose a similar legal treatment, and the lawyer may chose to adopt 
completely different rules. The geographical-environmental situation of the UK and 
Japan may be extremely similar, though this does not mean that the law of one 
is, or shall be, applicable in the other; in fact, their legal systems have evolved 
in different directions. The extraterrestrial realms are a sui generis phenomenon. 
One may find inspiration in analogies, but these must be applied cum grano sails. 
Danilenko (1998, p. 252) narrates how the developing countries pushed for apply- 
ing to the extraterrestrial natural resources, mutatis mutandis, the same Common 
Heritage of Mankind regime that has been established for the deep seabed. This 
approach has been opposed due to the technological and environmental differences 
between the deep seabed and the Moon and their respective resources, these differ- 
ences precluding the automatic transplant to space law of norms and principles from 
other branches of international law (ibid., pp. 253-254). 

In the same time, the conditions of the “space frontier” may influence the law - 
as the American frontier did not so many centuries ago. Historian Frederick Jackson 
Turner (1893) saw the American frontier as a material source of law: 

Behind institutions, behind constitutional forms and modifications, lie the vital forces that 
call these organs into life and shape them to meet changing conditions . . . The legislation 
which most developed the powers of the national government, and played the largest part in 
its activity, was conditioned on the frontier. 

Whether natural law may or may not provide the details for extraterrestrial owner- 
ship, it provides the ethos behind the animus of settling and owning the extraterres- 
trial realms. The law of nature has put into human mind the need for reproduction, 
hence human desire to colonize outer space. Aristotle’s “naturalist” model of the 
legal order grounded in the animal nature of mankind, its inherent need to have 
children (Rubin, 1997, p. 7), has found its space-age order in mankind’s need to 
leave its terrestrial cradle. 



2.3.3 Actors as a Material Source 

According to Helen Silving (1968, p. 257), the political and social climate of a 
particular country at a particular period determines the degree in which natural law 
is incorporated into positive law. Myers (1979, pp. 185-186) questions whether man 
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will ever be able to fully understand and apply natural law; the abundance of legal 
and political differences among nations means that a common approach to law is far 
from realty. 

Many authors saw the entry into Outer Space as giving the lawyers the unprece- 
dented chance to build a ‘‘Jus Novum” (Magno and Verdacchi, 1976, p. 323), a 
“completely new and original” legal discipline (Magno, 1972, p. 165), to “give birth 
from nothing to a harmonious juridical corp . . . clearly applicable to poor and rich, 
to powerful and tiny States” (Hervy, 1972, p. 145). Maurice Andem (1999, p. 12) 
commends Jenks’ stance against “imprison[ing] the development of space law in 
concepts and prejudices derived from an earlier stage in the development of interna- 
tional law”. Shiffer and Snyders (1967, p. 239) urged legislators to “avoid burdening 
Space with the lengthy legal terminology of manifestly outdated earth law with its 
complicated systems and customs”. Welf, Prince of Hanover (1961, pp. 126-127) 
also favoured keeping an open mind to new solutions in the juridical field and 
for entering the new realm of space “without prejudice or preconceptions, for this 
would only produce destruction before our conceptions have ripened from theory 
to knowledge”. Andrew G. Haley (quoted by Hervy, 1972, p. 148) also opposed the 
extraterrestrial prolongation of an anthropocentric law with its imperfections, limi- 
tations, conflicts and inconsistencies, as being the worst act that humankind could 
accomplish in its relationship with a universe that offers extraordinary prospects for 
a new era of peace and cooperation. 

Myers (1975, p. 71) rebuffs the above logic; in his view, space law ought to be 
“anthropocentric” - in other words, it must be based on international law which is 
rooted in international politics: 

To believe that a new, separate or special law for outer space can be developed apart from 
national interest considerations is naive, unless one accepts the assumption that full-faith 
cooperation in space is in the national interests of each state and that national leaders can 
agree and act accordingly. 

Indeed, the multitude of legal regimes is due to the variety of actors having shaped 
these rules, each pursuing their own interests. Positive law is not a phenomenon 
independent from society; it is a product of society and politics, and trying to sepa- 
rate these entities would be unwise. In the extraterrestrial realms, corpus juris spa- 
tialis is the result of antagonistic forces; the left/right, north/south, spacefaring/non- 
spacefaring, state/free enterprise divides are sources of law in their formative sense. 
Nauges (1979, p. 269) rightfully considers the rules of the Outer Space Treaty as 
“the fruit of compromise and hard-fought agreements”. 

One of the forces having stakes in the shape of space law - including extrater- 
restrial property rights - is private enterprise. At the beginning of the Space Age, 
there were calls for limiting the exploration of the extraterrestrial realms exclusively 
to States; this proposal was “called as unwarranted and unwanted and opposed” 
(Csabafi, 1962, p. 16). The concern of the entrepreneurial class with the legitimacy 
of its space activities was addressed by the Outer Space Treaty, who consecrated the 
freedom of private enterprise, as a nongovernmental entity, to conduct such activities 
under state authorisation and supervision. The space activities were initially limited 
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in practice to those of States and their representatives; the situation slowly changed 
in view of the opportunities opening up before free enterprise (Gorove, 1983, pp. 
200-204). In the first decade of the new millennium, the private activities in space 
took a giant leap, with the launch of the first space tourists, the building of the 
first private suborbital space vehicle capable of carrying humans, and of the first 
prototype for a private, inflatable space station. 

The rather late emergence of the entrepreneurial class in the space equation ex- 
plains both the current shape of the landed property law in outer space, and the need 
for a pro-active approach in this respect. According to Yasuaki Hashimoto (1993), 
the Outer Space Treaty and the related treaties pertain to a “first generation” of space 
law, treating the exploration and use of outer space by the public sector. During 
the cold war era, due to the huge expenses associated with the development and 
manufacture of space objects, most of the space activities were performed by public 
entities, and had either scientific or military purposes; profitability and commercial 
factors were ignored by national governments. The first generation of space law 
chiefly regulates the national activities in the exploration and exploitation of outer 
space, covering at the same time the private sector activities, but - says Hashimoto 
- this first generation may not adequately regulate all the future activities. Indeed, 
one has to agree - at the beginning of the space age. States were the main actors in 
the space arena, and law adequately regulated their conduct; private property rights 
were overlooked because there were not many private actors in space. 

The larger the proportion of private activities in space, the larger the demand for a 
clear answer in the question of extraterrestrial ownership. In the same time, the big- 
ger the involvement of private enterprise, the more is needed a pro-active approach 
towards supplying entrepreneurs with property rights. While Sterns et al. (1996, p. 
60) consider the current law of outer space as neither expressly “anti”, nor “pro” 
free enterprise, the US Presidential Commission concerned with the new space ex- 
ploration vision expressed in 2004 differs. The treaty regime of the United States is 
seen as causing ambiguity in the legal status of a private company employing space 
resources in making products. Thus, it is found, the US have adhered to the Outer 
Space Treaty and, while not endorsing the Moon Agreement, neither did they chal- 
lenge its basic assumptions and premises. Therefore, the Commission fears that this 
uncertainty could strangle in its cradle a nascent space-based industry, as companies 
will not invest important amounts of money in developing products to which their 
legal claim is unclear. The Commission agrees that, while the question of private 
property rights in space is highly complex, entailing legal issues at municipal and 
international level, it is crucial however to recognize and address these issues at the 
initial stages of the implementation of the vision. Otherwise, the Commission fears 
that the private sector activity associated with the space resources development - one 
of the key goals of the vision - will be insignificant (Aldridge, 2004, pp. 33-34). 

Another force having a stake in the shape of space property law is the devel- 
oping world. Whereas initially international space law was a product of the cold 
war and, basically, a bilateral phenomenon, the emergence of the third world coun- 
tries transformed space exploration into an area of interest for all. According to 
Glenn Reynolds (1995, p. 119), many states with little stake in space exploration 




34 



2 The Sources of Landed Property Rights in Outer Space 



are involved in the consensus-based system of the UNCOPUOS, negotiations being 
plagued by “free rider” and “holdout” issues. Nonetheless, developing countries do 
have an interest in space exploration; their push for a New International Economic 
Order translated, in the area of space resources, into a demand for a share in these 
resources. 

In drafting the law, O’Donnell (1998a, p. 29) outlines the need for balancing the 
conflicting interests of different factors - “national, international and space settle- 
ment interests, between exploration, development, and preservation goals”. Whereas 
the interests of the private enterprise call for a conservative attitude, the interest of 
the have-nots call for a socialist attitude in the issue of space property rights. This 
antagonism between the “private property rights approach” and the “common her- 
itage of the mankind approach” will be detailed later in this work. Reynolds (1995, 
p. 120) warns that, the more concrete the conflicting interests become, the more 
difficult it will be to negotiate law. While the present “veil of ignorance” makes 
agreement on general principles easier, the negotiations will likely become more 
difficult with the ability of the parties to clearly and specifically identify their future 
interests. 



2.4 The Formal Sources of Landed Property Law 
in Outer Space 

As with every human endeavour, space exploration does not take place in a social 
vacuum. Instead, the interaction between humans and the extraterrestrial realms is 
doubled by an interaction between humans regarding the same realms. By penetrat- 
ing the celestial envelope, homo cosmicus did not cease being a zoon politikoir, - it 
brought instead the outer space and the celestial bodies into the sphere of the law, 
giving birth to a new legal discipline - the law of outer space. Indeed, as remarked 
by Maria Picarel (1969, p. 189), law is “following the human as an inseparable and 
protective shadow wherever he goes, in space as well as on the Moon”. 

It is a recognized principle that the legal regime of immovables is determined by 
the law of the country where they are situated (North, 1979, p. 483). While every 
sovereign State is free to regulate the regime of the landed property located within 
its own territory, there are areas where no State sovereignty or territorial jurisdiction 
exists. As outer space and celestial bodies are not under the sovereignty of any State 
- national appropriation being outlawed by Article II of the Outer Space Treaty 
there is no municipal property regime to serve as lex situs in providing the answers 
to the questions of landed property rights. 

Whereas no State has jurisdiction ratione loci (territorial jurisdiction) over the 
lunar surface proper, it has nonetheless jurisdiction ratione personae (personal ju- 
risdiction) over its subjects, being entitled to regulate their conduct in the extrater- 
restrial realms, and in regard to the extraterrestrial realms. Thus, the 1967 and 1979 
documents are not called “Treaty on the legal status of outer space” and “Agree- 
ment on the legal status of the Moon”, but “Treaty on Principles Governing the 
Activities of States in the Exploration and Use of Outer Space, Including the Moon 
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and Other Celestial Bodies” and “Agreement Governing the Activities of States 
on the Moon and Other Celestial Bodies”. Even more than an entitlement. Article 
VI of the Outer Space Treaty compels its signatories to bear international respon- 
sibility for their national activities thereon, whether such endeavours are carried 
out by non-governmental entities or by governmental agencies. According to the 
same article, the activities of the non-governmental entities in the extraterrestrial 
realms are subject to authorization and continuing supervision by the appropriate 
State. 

Property is a relationship between subjects in regard to a good, rather than a 
relationship between a subject and a good. Given the plurality of subjects and the 
absence of a unifying authority, the extraterrestrial realms can be seen as having 
a multi-dimensional legal status, depending on the subjects. Unlike municipal law, 
international law is consensual and is relative, treaty law applying only among its 
signatories. Among the States Parties to the Outer Space Treaty, the Moon has the 
status of international public domain. Among the States Parties to the Moon Agree- 
ment, the Moon has the status of the Common Heritage of Mankind. In fact, it is 
not the Moon that actually has a status as much as the different international actors 
chose to regard it in a way or another. In this way, it can be argued that lex domicilii 
- more precisely an international treaty that becomes part of the municipal law - 
has an important part to play in this particular situation. 

As pointed out by Milton L. Smith (quoted in Wassenbergh, 1991, p. 82), the 
space powers may conclude an agreement between themselves, in which they recog- 
nize the validity of exclusive claims to the exploitation of the extraterrestrial natural 
resources hied by any other party to that agreement, such exclusivity having validity 
only among the parties. Indeed, given that eight Equatorial States have declared 
their sovereignty over some portions of the geostationary orbit in 1976 and that 
other States have agreed in 1979 to regard the Moon as the Common Heritage of 
Mankind, other States may chose to refrain to exploring and exploiting the Moon 
on environmental reasons, whereas other States may chose to mutually recognize 
their claims. All these agreements are, and would be, applicable only between their 
signatories. 

Until then. Article III of the Outer Space Treaty directs States Parties to carry on 
their space activities “in accordance with international law, including the Charter of 
the United Nations . . .” Article 2 of the Moon Agreement, as well, provides for the 
carrying out of all activities on the Moon: 

in accordance with international law, in particular the Charter of the United Nations, and 
taking into account the Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation Among States in accordance with the Charter of the United 
Nations, adopted by the General Assembly on 24 October 1970. . . 

Article I of the Outer Space Treaty establishes the freedom of exploration and use 
of the extraterrestrial realms by all States “in accordance with international law”, 
whereas Article 1 1 .4 of the Moon Agreement ascertains the “right to exploration 
and use of the moon” by the States Parties “in accordance with international law”. 
Article 6.1 of the same document guarantees as well the “freedom of scientific 
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investigation on the moon by all States Parties ... in accordance with international 
law”. Thus, it can be argued that international law becomes the quasi-municipal law 
for the extraterrestrial realms. 

Public International Law was conceived to deal with relations between States; 
in this respect, unlike municipal law, it does not have the vocation to manage the 
property regime in the extraterrestrial realms. Still, even if not primarily aimed at 
regulating property. Public International Law has the capacity to do it; even more, 
some of its norms deal specifically with property law issues. The core itself of the 
Public International Law, for example - the jus cogens - prohibits slavery, that is, 
the “status or condition of a person over whom any or all of the powers attaching 
to the right of ownership are exercised” (as defined by the Slavery Convention of 
1926). Legal norms also exist regulating matters of succession of States in respect of 
State property - i.e. the Vienna Convention of 7 April 1983 on Succession of States 
in Respect of State Property, Archives and Debts. 

Having determined that the [quasi] lex situs in outer space and celestial bodies is 
the International Law, the next step is to examine the extent on which it succeeded 
in its regulatory mission. And we will begin by analysing the sources of the Inter- 
national Law, as listed by Article 38.1 of the Statute of the International Court of 
lustice (ICJ): 

a. international conventions, whether general or particular, establishing rules ex- 
pressly recognized by the contesting states; 

b. international custom, as evidence of general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings of the 
most highly qualified publicists of the various nations, as subsidiary means for 
determination of rules of law. 

These provisions are not to prejudice, according to Article 38.2 of the said Statute, 
“the power of the Court to decide a case ex aequo et bono, if the parties agree 
thereto”. 

2.4.1 International Conventions 

Several international conventions exist in the held of space law, offering some guide- 
lines if not formally establishing a property regime in the extraterrestrial realms. 
The 1967 “Treaty on Principles Governing the Activities of States in the Explo- 
ration and Use of Outer Space, including the Moon and Other Celestial Bodies”, 
colloquially known as the “Outer Space Treaty” (OST) is very often perceived as 
a “Constitution” for outer space (Rosenheld, 1977, p. 440; Magno, 1972, p. 166), 
having set general principles to be further developed and not to be derogated from. 
Within a municipal law, a constitution is the supreme law of the country and the 
keystone to its legal system, having implications in all areas, including property 
rights. In this particular held, the OST outlaws national appropriation and sets sev- 
eral rules of use of the extraterrestrial realms, which will be examined throughout 
this book. 
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Although relevant, the provisions dealing with space property rights are in short 
supply in the OST. This is because the treaty, as a fundamental text, establishes only 
the main regulating principles that call for further elaboration once the exploitation 
of the lunar resources has begun, and does not legislate specially (Ferrer, 1969, p. 
144; Szaloky, 1973, p. 197; He, 1997, p. 52). A number of conventions further its 
provisions, a particular position in the field of property rights being hold by the 
“Agreement Governing the Activities of States on the Moon and Other Celestial 
Bodies”. The document, colloquially known as the “Moon Agreement” (MA), has 
been adopted by the UN General Assembly on 5 December 1979, and entered into 
force on 11 July 1984, following the deposit of the fifth instrument of ratification 
(MA, Article 19.3). The MA is the most comprehensive document outlining a [non-] 
property regime in Outer Space, K. Narayana Rao (1981, p. 278) considering its 
Article 1 1 “a complete code in itself on the question of exploitation of the Moon’s 
resources”. This is an overstated opinion, given that the article in cause calls for its 
further elaboration (Article 1 1 .5). 

The views on the MA vary, depending on the political persuasion of the evaluator, 
from its branding as “the archenemy of space development” (O’Donnell, 1998b, 
p. 1) to “the man who wasn’t there” of Space Law. According to Glenn Harlan 
Reynolds (1995, p. 118), the MA is “pretty generally considered a failure, even 
by its supporters”. By 2006, only 13 States have acceded to it (Australia, Austria, 
Belgium, Chile, Kazakhstan, Lebanon, Mexico, Morocco, Netherlands, Pakistan, 
Peru, Philippines, and Uruguay) - none of them a major spacefaring State. Three 
of the States Parties (Austria, Belgium and the Netherlands) are members of the 
European Space Agency, yet this does not impose any obligations upon ESA. This 
would happen only if ESA would declare its acceptance of the rights and obligations 
provided for in the MA, and if a majority of the ESA Member States would be States 
Parties to the MA and to the OST (Article 16, MA). 

The ICJ statute requires the rules established by means of convention to be “ex- 
pressly recognized by the contesting states”, and cannot be applied to other actors - 
“pacta tertii alieni nec nocere, nec prodissi potest”. Whereas the MA is a “victim” 
of the voluntary character of international law and cannot serve as a standard for 
the international community due to the small number of States Parties, its pro- 
visions are nonetheless binding upon these States under the principle “pacta sunt 
servanda”. 

As stated elsewhere, treaty law is not very clear in the field of space property 
rights. Daniel Goedhuis (1981, p. 1) considers that the current treaties in the field of 
space law contain ambiguous clauses, through which the drafters have put on hold 
the problems of resolving the disputes expected to arise in the practical application 
of space activities. Smirnoff (1972, p. 175) deems necessary the clarification of cer- 
tain principles of the OST. Magno (1972, p. 166) recognizes that, whereas the OST 
is the constitutional text of outer space, it is not immutable, and it can therefore be 
modified and integrated. Indeed, Article XV of the OST authorizes any State Party 
to propose amendments to it, these entering into force for each accepting State Party 
upon their acceptance by a majority of the States Parties to the Treaty; an identical 
provision is contained in Article 17 of the MA. What matters is the contents of these 
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amendments, strengthening or weakening the current regime of property rights in 
outer space. The Moon Agreement, in its Article 18, contains procedures for its 
possible review, “in the light of past applications of the Agreement”. Although the 
norm called for including the question of the MA review a decade after its entry into 
force on the UN General Assembly agenda, no such action was deemed necessary. 
Calls have been made - as it will be seen infra - for an altogether radical measure, 
that of withdrawing from the OST. Article XVI of the document authorizes any 
State Party to withdraw from the Treaty by giving a one year notice. Article 20 of 
the Moon Agreement contains a similar provision. 

2.4.2 International Custom 

Numerous authors consider the basic tenets of the OST as forming part of custom- 
ary international law (Matte, 1984, p. 318), having been established long before 
the conclusion of the treaty (He, 1997, pp. 53-54). As such, these bind all nations, 
and not merely the State Parties (White, 1991, p. 2; Wiewiorowska, 1979, p. 24). 
Lyall (1998, p. 131) considers that the various UN “Space Resolutions followed 
by compliant practice” may be “formative of customary International Law, albeit 
that the usual chronology of the creation process is inverted”. The OST codified 
and further developed these customary law principles who were, according to Pax- 
son (1993, p. 488), the first sources of space law. These include the freedom of 
use and exploration of space by all States, the non appropriation principle, and the 
maintenance of jurisdiction by states over objects launched into outer space, while 
Silvia M. Williams (1997, p. 178) considers that international cooperation is moving 
towards achieving this status. 

According to Paxson (1993, p. 488), “no obligations to share space benefits 
emerged among the important customary principles that developed”. Whereas the 
Outer Space Treaty codifies “international custom, as evidence of general practice 
accepted as law” (Article 38.1.b ICJ Statute), the claim that the Moon Agreement 
represents customary law is seen by Kurt Baca (1993, p. 1068) as “probably not 
credible”. It will be shown later that several norms of the MA in the field of ex- 
traterrestrial samples, do actually represent customary law. 

The status of the non-appropriation principle as a norm of customary law presents 
a special interest. Qizhi He (1997, pp. 53-54) points out the debates surrounding the 
legal status of the geostationary orbit, where a number of equatorial countries who 
were not parties to the OST considered themselves not bound by its principles. This 
argument, according to He, was rejected by a great majority of States, on the ground 
that the OST enumerates fundamental principles and rules representing the “existing 
general customary law which shall bind all members of the international community 
independent of a formally ratifying or accepting the Treaty”. Baca (1993, p. 1068) 
quotes authors supporting the view that the OST “has become a statement of cus- 
tomary law” on the basis of the presumed “acquiescence of states to the principles 
embodied in the treaty before and after its ratification”, so that while withdrawal will 
release states from norms of jus dispositivi, the norms of jus cogens will still bind 
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these states. Francis Lyall (1998, pp. 130-131) hopes that a state withdrawing from 
the OST “would continue to consider itself, and he held hy appropriate process, to 
be bound as a matter of customary law by the rule otherwise articulated in Article 
II”. We see as debatable whether the non-appropriation principle is a matter of jus 
cogens, hence immutable. 

Whereas treaty law can precede technological progress, customary law is depen- 
dent on actual practice. Edwin W. Paxson (1993, p. 490) considers the former, rather 
that customary law, as better suited for governing space activities for several reasons, 
one being that “the regulation of space activities develops more quickly than the 
actual practice of States in the exploration and exploitation of space”. Wiles (1998, 
p. 516) anticipates, logically, that “customary law will grow and change as space 
access and use develops”. Indeed, in 1998, US entrepreneur James Benson stated 
his intention to “fly a privately sponsored deep space science mission” and to claim 
ownership of an asteroid with the aim of creating “an important and historic prece- 
dent” (Benson, 1998) in support for space property rights. 



2.4.3 The General Principles of Law 

The “general principles of law recognized by civilized nations” are a nebulous legal 
category, their aim being, according to Hersch Lauterpacht, of authorizing the Inter- 
national Court of Justice “to apply the general principles of municipal jurisprudence, 
in particular of private law, in so far as they are applicable to relations of states”. 
In the Abu Dhabi award given by Lord Asquith in 1951, reference was made to 
the “principles rooted in the good sense and common practice of the generality of 
civilized nations - a sort of ‘modern law of nature’” (Lauterpacht, 1955, pp. 29-30). 
It is hereby offered that such a common sense principle relevant to extraterrestrial 
property law is the “first come, first served” doctrine. 

Whereas the extraterrestrial realms have never been under the territorial jurisdic- 
tion of ancient Rome, many modern systems owe an important debt to Roman law - 
a system well suited to regulate complex legal transactions. Therefore, through their 
recognition by “civilized nations”, many principles of Jus Romanum are a logical 
choice when considering the law of property in outer space. Private Roman law is 
anything but silent; therefore, reference to it is often made in the present work. While 
Roman law has been used by many scholars in analysing problems of space law, not 
everybody assents. Polish lawyers Hara and Stanczyk (1984, pp. 54-55) oppose the 
“mechanical transformation of concepts derived from the Roman law or principles 
accepted in other branches of international law”. Use of Roman law concepts by 
the space law publicists is seen by the two authors as causing terminological chaos 
and misunderstandings. Another reason for countering the use of Roman law is the 
alleged recession it causes in the “progressive development” of space law, whereas 
they would rather see this field of law as drawing “from the most progressive ten- 
dencies in legal thinking and not from the narrowly interpreted concepts of state’s 
sovereignty or national interests”. 
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The “general principles of law” should not be confused with the United Nations- 
sponsored “principles of international law concerning friendly relations and co- 
operation among States” or “general principles of international law”. Such concepts 
of general international law are, for instance, the “principle of peaceful settlement 
of disputes and the principle of non - aggression” (Matte, 1984, p. 285). Whereas 
several authors speak of the common heritage of the mankind as a “principle” of 
international law, Dekanozov (1977, p. 198) finds such an approach as being “un- 
grounded”. Jose Montserrat Filho (1996, p. 60) believes as well that “we are still 
very far from having the ‘view point of mankind’ as a basic principle of interna- 
tional law”. The “principle of co-operation and mutual assistance” is the only such 
principle expressly mentioned in Article IX of the Outer Space Treaty and Article 
4.2 of the Moon Agreement as a guide for States Parties in the exploitation and use 
of the extraterrestrial realms, whereas Article 2 of the Moon Agreement provides for 
the carrying out of all activities on the Moon “taking into account the Declaration 
on Principles of International Law concerning Friendly Relations and Co-operation 
Among States”. 

2.4.4 Judicial Decisions 

The ICJ Statute lists judicial decisions as a subsidiary means for the determina- 
tion of the rules of law (Article 38.1.d). Until now, there are no judicial decisions 
either of the ICJ or of arbitrary nature that would specifically settle an issue of 
space property rights. Nevertheless, a number of judicial decisions delivered in 
other fields are relevant at the level of principle or as analogies - to be taken 
cum grano salts. In the same time, while the jurisdiction of the ICJ entails con- 
tentious issues between States, private citizens have brought the subject of space 
property rights to the attention of domestic courts. Such is the case of Adam Is- 
mail, Mustafa Khalil and Abdullah al-Umari of Yemen, who in July 1997 filed a 
lawsuit in Sana’a, demanding the immediate suspension of all NASA operations on 
Mars on the grounds the Red Planet is owned by them (CNN, 1997). The plaintiffs 
withdrew their case after being threatened with arrest by Yemeni Prosecutor Gen- 
eral Mohammad al-Bady, who declared they were only seeking publicity and fame 
(Reuters, 1997). 

Another frivolous suit was brought against NASA by a Russian astrologer. Learn- 
ing that the “Deep Impact” mission would create a crater on Comet 9P/Tempel 1, 
spiritualist Marina Bayross came to see the scientihc experiment as an encroach- 
ment upon her system of values and as a disturbance of the natural balance of forces 
in the Universe (Bayross, 2005). Consequently, in March 2005, the astrologer filed 
a lawsuit with the Presnensky District Court in Moscow against NASA, demanding 
that the space agency call off the mission. Whereas she did not formally claim that 
the comet was her property, by seeking to control NASA’s actions towards that body 
she did advance such a claim, under the thesis that property means control over 
access. The plaintiff also sought the equivalent of the entire cost of the mission in 
compensation for moral damages. While the Presnensky District Court dismissed 
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the initial case on account of NASA’s immunity from Russian jurisdiction, the 
Moscow City Court took up the appeal (Arutunyan, 2005) and, following a hearing 
on May the 6th, it cancelled the previous dismissal as Bayross’ lawyer pointed out 
that NASA’s office in the premises of the US embassy in Moscow does fall under 
Russian jurisdiction. The higher instance ruled that Bayross could proceed with the 
lawsuit (Agence France-Presse, 2005), sending back the case for further consider- 
ation with NASA’s participation. Upon several postponements due to the absence 
of representation from NASA, the claim was eventually dismissed on November 8, 
2005 (RIA Novosti, 2005). 

The most relevant court case in the matter of space property rights was brought 
by Gregory W. Nemitz, a space activist and owner of Orbital Development, against 
the United States. The judicial stage of the affair would follow a lengthy exchange 
of letters between him and several institutions, as detailed infra. On March 3rd, 
2000, Nemitz had claimed ownership of asteroid Eros with the Archimedes Insti- 
tute, considering his claim for “a single asteroid the size of a mountain” - smaller 
than many private properties on Earth - as “reasonable” when compared with larger 
extraterrestrial claims. Considering space property rights a chief issue in need of 
resolution, Nemitz was looking for ways to address this matter. When in February 
2001 the NEAR Shoemaker spacecraft landed on Eros, Nemitz sent NASA a $20 
invoice for parking their spacecraft on his property, setting a low amount as a proof 
his goal was in fact to bring publicity to the issue of space property rights (Gregory 
W. Nemitz, personal communication, November 28, 2005). 

Despite the symbolic amount requested, NASA’s General Counsel Edward A. 
Frankie replied with a letter dated 9 March 2001, in which it declined to make the 
requested payment. Frankie explained that Nemitz failed to cite: 

any legal basis for Orbital Development’s claim to own Eros or to any legal signifi- 
cance of a filing with the Archimedes Institute. ... If Orbital Development or its princi- 
pals are U.S. nationals, [the Outer Space Treaty] would seem to preclude any claim to 
own Eros. 

Frankie volunteered to forward any material that OrbDev could provide in 
support of their claim to the Department of State for its advice and 
guidance. 

Nemitz did oblige, supplying NASA a few weeks later with the arguments he 
deemed appropriate for defending his extraterrestrial ownership. “Multiple facets 
of the law allow support of the claim”, wrote Nemitz, agreeing though that there 
is “difference of opinions on the Space Property Rights issue”. According 
to Nemitz: 

[a] claim on an un-owned thing immediately converts the thing into property of one species 
or another. The claimant is the original owner of that property. 

Moreover, considered he, the claim can be sustained with him being “the ‘first to 
sight the opportunity’ of establishing a valid and viable mining claim”, NASA be- 
ing prohibited by law from doing so while “mining claims by individuals are not 
prohibited”. Another argument put forward by Nemitz is that: 
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Physical possession is not the sole . . . basis for property ownership. The pursuit of a thing 
with intention of possession is the basis for one species of property right. A thing being 
used, and/or with the infusion of one’s own efforts into the thing, creates another specie of 
property right. The existence of either of these activities does by deed convert the thing into 
real property in the eyes of the law. 

In the same time, he argued that his claim has “a higher standing than any other that 
can be possibly brought forth” pending “some entity tak[ing] physical possession of 
433 Eros and attempt[ing] to eject [OrbDev’s] claim by their usurpation or squat- 
ting”. Therefore, for the moment, he argued, “the claim exists”, his “full property 
rights remain valid”, and his claim is “absolutely not premature or inappropriate” 
(Letter from Gregory W. Nemitz to Edward A. Erankle, 22 March 2001). 

On April 9, 2001, NASA’s General Counsel Edward A. Erankle replied to Mr. 
Nemitz, informing him once again of his failure to cite any foundation in law for the 
claim to own Eros, and denying again his “request for payment of a ‘parking/storage 
fee’” . In considering so, NASA saw no need to take any position on the relevance 
of the 1967 Outer Space Treaty to private individuals, considering instead the claim 
as depending on the establishment and validity of OrbDev’s ownership of the as- 
teroid in cause. On January 21st, 2003, NASA’s E. Jason Steptoe sent their final 
determination to OrbDev, stating that as nothing has changed, there is no need for 
consultation with other federal agencies, and the matter was now closed. 

On Eebruary 13, 2003, Nemitz, in his quality of “aggrieved citizen”, sent a notice 
to Secretary of State Colin Powell stating that NASA has exceeded its authority, to 
which the Department of State replied on 15 August 2003 through a letter from 
Ralph L. Braibanti, Director, Space and Advanced Technology, US Department of 
State/Bureau of Oceans and International Environmental and Scientific Affairs: 

In the view of the Department, private ownership of an asteroid is precluded by Article II 
of the [1967 Outer Space] Treaty . . . Accordingly, we have concluded that your claim is 
without legal basis. 

Nemitz deems this particular official action to have created a “‘case in actual contro- 
versy’ which gives a Federal Court jurisdiction to hear the case”. Consequently, in 
a press release dated August 25th, 2003, OrbDev stated that it “continues to dispute 
this controversial conclusion by the Department of State and will file suit in Federal 
court for a definitive decision that will be binding on the U.S. government”. On 
November 6th, 2003 Nemitz filed in Federal Courf in Reno, Nevada fhe matter 
concerning “Treaty vs. the Natural, Inherent Rights of Mari’’ to acquire and own 
property. On January 28th, 2004, the US Attorney’s office filed Defendant’s Motion 
to Dismiss, arguing that the Plaintiff did not state sufficient material facts to support 
his arguments. 

On February 11, 2004, Nemitz conceded in his Response to Defendant’s Motion 
to Dismiss that his claim for “breach of implied contract” was insufficient to be 
sustained. While that meant that the US Government did not have to pay the fees 
requested by OrbDev in relation to the spacecraft storage, the plaintiff maintained 
that his request for a Declaratory Judgement concerning the rights of individuals 
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to own private property in outer space remains viable, having to be decided by the 
court. Nemitz requested an oral hearing on the matter of the Motion to Dismiss. 

On April 26th, 2004 U.S. District Court Judge Howard McKibben ordered the 
case to be dismissed. “A complaint may be dismissed as a matter of law for lack of 
a cognizable legal theory”, read the Order to Dismiss, further stating: 

A takings claim under the Fifth Amendment of the US Constitution requires a constitution- 
ally protected property interest. . . . Nemitz has failed to assert such an interest. Neither the 
Ninth nor the Tenth Amendments provides a cognizable cause of action for the denial of a 
property interest in Outer Space. 

Unhappy with the decision, Nemitz filed an Appeal Brief in the United States Court 
of Appeals for the Ninth Circuit. The Court issued, on February 10, 2005, a Mem- 
orandum in appellate case No. 04-16223, Gregory William Nemitz vs. NASA, et al., 
affirming the lower court’s dismissal for “failure to state a claim upon which relief 
can be granted.” When the 9th Circuit Appellate Court reaffirmed the lower court’s 
decision, Nemitz renounced taking the case to the Supreme Court, and considers the 
case closed (Gregory W. Nemitz, personal communication, November 28, 2005). 
Whereas the legal arguments for dismissing Mr. Nemitz’s claim have been outlined 
by us supra (“claiming does not mean owning”), it is notable that, by taking the 
matter to an official level, Gregory Nemitz opened a door where one can glimpse 
the shadow of the trials to come, when humankind will return to the Moon and go 
further, colonizing the solar system. 



2.4.5 The Teachings of Publicists 

Although only a subsidiary means for determination of legal rules, the teachings of 
publicists are, quantity-wise, the richest source of law in the field of space property 
rights. The scholars involved in the study of space law are indeed some of the “most 
highly qualified publicists of the various nations” as required by Article 138. l.d of 
the ICJ Statute. The “Proceedings of the Colloquium on the Law of Outer Space”, 
“Journal of Space Law”, “Space Policy” and other publications contain some of 
the hnest analysis on the area of extraterrestrial landed property rights. In addition, 
several private and semi-private legal groups have passed resolutions addressing, 
inter alia, these issues. Reference to these and many of the works of publicists is 
made throughout this book. 

Regardless of their fine quality, the teachings of publicists remain nevertheless 
a secondary legal source. The space property rights field has attracted scholars of 
widely differing intellectual perspectives. The law has to be clear and unequivocal; 
the opinions of one publicist are different from the opinions of another one, and 
many times they express completely opposite views. If one author justifies the pri- 
vate appropriation in outer space and another one opposes it, which view is legal and 
which is not? The publicists only interpret the law and attempt to clarify it - they do 
not create the law, at least not directly. However, many of their lexferenda proposals 
end up by being adopted as lex lata. Edward R. Finch (quoted in Moore, 1978, 
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p. 279) has remarked that it is very often that papers written in the field of space 
law become the actual position of States in the UNCOPUOS, cautioning American 
space lawyers: 

We must be careful in what is academically proposed toward legal interpretation of outer 
space regimes because other states have started to do their academic legal interpretation and 
planning on an organized basis. 

In 1921, Lord Sumner (quoted by Csabah, 1971, p. 26) declared, in the case of “The 
Kronprinsessan Margareta” (1921) that “the more the field is covered by decided 
cases the less becomes the authority of commentators and jurists”. Whereas judicial 
decisions in the field of extraterrestrial property rights do not abound, one is entitled 
to paraphrase Lord Sumner in stating that, the less the field of space property rights 
is covered by decided cases, the more becomes the authority of commentators and 
jurists. 



2.4.6 The Completeness of International Law 

While in 1978 NASA’s General Counsel Neil Hosenball (quoted in Moore, 1978, 
pp. 276-277) was hoping that hyperlexus - a “pathological condition caused by an 
overacting lawmaking organ” - would not become virulent among space lawyers, 
nowadays, international space law seems to be on the contrary the victim of hy- 
polexus - the lack of sufficient legal norms. The depths of space are doubled, in 
Kenneth Silber’s (1998) view, by an “even more forbidding” realm: the “uncharted 
legal territory, and unpredictable politics, of owning property out there”. He remarks 
the “general silence of national and international law on extraterrestrial property 
rights”, this field being in his view “murky at best, downright hostile at worst”. 
Roberts et al. (1996) see the extraterrestrial realms as harbouring “a legal vacuum 
almost as complete as the vacuum of space itself”. They deem the present space law 
as “rather uneven”, its principles “often retreat[ing] into ambiguous generalities or 
leave gaping holes which must be filled before any serious commercial development 
can occur” As for domestic standards, they are considered “either absent or so cum- 
bersome as to inhibit exploitation”. H. Nauges (1979, p. 269), at his turn, voices a 
very genuine concern: 

The difficulty is not . . . that we are starting from a legal vacuum but that there are a number 
of abstract, imprecise, insufficient and sometimes contradictory legal rules which are likely 
to be subject to genuinely differing legal interpretations. 

Magno (1972, p. 166), on the contrary, saw Space Law to be the clearest of all the 
legal branches and of all the legal disciplines. We respectfully disagree with the 
latter view. Treaty law norms on this field are, indeed, very scarce and when they 
do exist, they are imprecise. They fail to define concepts that are fundamental to 
the law of landed property in outer space, such as “celestial body”. This particular 
definitional issue raises the question of ownership of asteroids: are they celestial 
bodies and, hence, outside the sphere of appropriation? 
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Silent or obscure as it may be, the absence of a “lunar civil code”, or of clear 
rules of international law concerning landed property rights in outer space, should 
be of no consequence in practice. According to Hersch Lauterpacht, one of the 
most established rules of international law, firmly based on universal arbitral and 
judicial practice, is the prohibition of non liquet (i.e. “the law is not clear”) or, 
in its positive formulation, the principle of the completeness of international law. 
This means that a court cannot decline to give a decision on the ground that an 
applicable rule of law is absent, or insufficient, or controversial, or uncertain and 
lacking in clarity (Lauterpacht, 1975, pp. 214-217). “Silent law”, therefore, does 
not mean “no law”, and legal lacunae need to be bridged. In fact, it is mostly 
treaty law that is silent or unclear; as seen supra, other sources of international 
law with relevance in regulating extraterrestrial landed property rights do exist. We 
may not pronounce, at our turn, a non liquet, and we are thus faced with the ca- 
balistic task of reading between the lines of public international law norms, their 
implications on the private sphere, as well as analysing all the possible sources of 
international law. 

In the same time, the absence of limiting rules of law may result in invoking 
what Lauterpacht (1975, p. 220) calls “the residuary rule of presumptive freedom of 
action”, though he reckons that this rule is seldom, if ever, asserted. Goldie (1976, p. 
289) does use this rule; in his view, no prohibitory norms exist in treaty or customary 
law that would forbid states or individuals to appropriate resources in “masterless 
areas”, this action being also justified by the maxim “what is not prohibited is per- 
mitted”. Von der Dunk (1999) as well would start any space law discussion with the 
fundamental rule concerning freedom of space activities, namely “everything that is 
not, one way or another, prohibited or conditioned, is allowed.” There are however 
opponents of this principle; according to Markoff (1974, p. 136), contemporary 
international law does not consider the lack of prohibition as an authorization or 
permission, and claims that a given activity should be recognized as a permissible 
one because not expressly prohibited would get back international law with many 
decades, to the “voluntaristic sentence of the Permanent Court of the Hague on the 
The Case of the S.S. “Lotus” case” (1927). We respectfully agree with the classical 
school of “what is not prohibited is permitted”, while being aware that prohibitions 
need not be always explicit (on the issue of imaginary “loopholes” in the OST that 
would justify private appropriation of celestial bodies, see infra). 

2.5 Conclusion 

As seen supra, the norms and rules regarding property rights in outer space and 
celestial bodies are limited in extent and in quality. There is a consensus among 
the space law scholars, practitioners and industry representatives that the way in- 
ternational law addresses property rights in space is ambiguous - as we will see 
further on, law fails to define essential concepts as “celestial body”. Besides this, 
an increasing number of voices call not only for a clarification of the regime, but 
also for a positive approach towards property rights. These are seen as essential. 
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being a source of incentive for space development both by securing investments and 
by diminishing conflicts among users. Whereas many issues in this field have been 
swept under the rug by past legislators, future treaty law needs to be clear. Other- 
wise, the insecurity will either preclude private exploration of space, or will put the 
international community in front of a/a/t accompli. The new trends in privatisation 
of space endeavours and the planned return to the Moon by 2020 shift the subject of 
property rights in outer space from the field of Byzantine discussions into the sphere 
of the concrete. 




Chapter 3 

The Object of Landed Property Rights 
in Outer Space^ 



Give me a lever long enough and a fulcrum on which to place 
it, and I shall move the world 

Archimedes 



3.1 Introduction 

The Outer Space Treaty contains in Article II a fundamental principle, outlawing the 
national appropriation by any means of outer space and celestial bodies. Strict as it 
may be in this prohibition, the Treaty fails however to define the precise object of 
its application. This silence has prompted two disputes in the specialised academic 
circles: the legal definition of outer space, and the legal definition of a celestial body. 

This chapter discusses whether [some] asteroids and comets are “celestial bod- 
ies”, immovable land-like territorial extensions that cannot be appropriated under 
present regulations - or floating movable things, orebodies/errae naturae capable of 
being captured and reduced into private ownership. Several theories are examined, 
such as the employment of the spatialist and functionalist approaches, or the use of 
the criterion of actual movability from orbit by human action. The present chapter 
weighs the different advantages and disadvantages of each of the above schools of 
thought regarding the definition of a celestial body, and attempts new approaches 
based on original findings, such as the analogy between the legal status of asteroids 
and icebergs. 

One of the reasons precluding a proper legal definition for celestial bodies is 
the absence of a consensus in the scientific circles of what is - and what is not - 
a planet. The discovery of Kuiper Belt objects - one of them, Eris (2003 UB 313 ) 
being, in fact, larger than Pluto, has prompted a vivid debate among astronomers as 
to how many planets there are in our solar system. Whereas Pluto has been demoted 
to a “dwarf planet” in September 2006, not all astronomers agree or are willing to 
accept this; without a generally accepted scientific definition serving as a factual 
basis, it is likely the legal debate will continue. 



*A version of this chapter has been published as Pop, V., 2001. A celestial body is a celestial body 
is a celestial body. The 44th Colloquium on the Law of Outer Space. 
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While the question “how tall is the sky” has been brought to practice on the 
occasion of the Bogota Declaration, the inquiry into the legal concept of a celestial 
body has been, until now, unsubstantiated by any actual need. However, the intention 
of the US entrepreneur Jim Benson (1998 pp. 46-49) to appropriate an asteroid 
by means of effective possession makes it an emerging issue of interpretation and 
application of the Corpus Juris Spatialis. 

In advocating private property rights in outer space, some authors claim that the 
Outer Space Treaty outlaws only the national appropriation of celestial bodies. It 
will be shown in a following chapter that this is not the case, private appropriation 
being in fact denied the safeguarding shield of state protection. However, a differ- 
ent approach could prove more successful, that would make reference not to the 
contents of property rights, but to their object. According to this approach, private 
appropriation of [some] asteroids and comets would be allowed not because celes- 
tial bodies can be privately appropriated, but because [some] asteroids and comets 
escape the non-appropriation principle, being in fact not celestial bodies in the legal 
sense. 

Claims of ownership over asteroids have already been made, such as Orb- 
Dev’s claim over Eros followed by an invoice to NASA for a parking/storage fee. 
The triviality of extraterrestrial property claims unsubstantiated by any corpus is 
analysed supra. However, while challenging the private applicability of the non- 
appropriation principle, these claims do not dispute that they are directed at celestial 
bodies. 

We would join other scholars in considering that some extraterrestrial resources 
are not, legally speaking, celestial bodies. 



3.2 The Concept of “Res” in International Space Law 

The concept of “things” is a very vague and heterogeneous notion. While general 
law employs terms as “goods” and “real estate” as species of “things”, corpus juris 
spatialis uses special categories that have very ambiguous legal definitions (“space 
objects”) or no legal definitions at all (“celestial bodies”). 

What is legally a “thing” in outer space? The universe is populated by astronom- 
ical objects that present an extreme variety, from black holes to quasars to nebulae 
to planets, moons, asteroids, comets, etc. Are all of these objects of rights - in other 
words, are they, things? 

In defining what is legally a “thing”, we would apply the theory of reasonable 
man. Recently, astronomers have discovered quasars more than 10 billion light years 
away, the farthest objects ever seen in space. These may be objects in the astronom- 
ical sense; we would however submit that they are not objects in the legal sense. 
Neither should nebulae, black holes, stars other than our Sun, or extrasolar planets, 
be considered as falling under the sway of corpus juris spatialis. While the Outer 
Space Treaty does not impose itself any territorial limits, it would be unreasonable 
to extend terrestrial law to the scale of the universe. The Moon Treaty, despite its 
poor record of ratification, does contain a reasonable limit, its provisions applying 
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“. . . to other celestial bodies within the solar system, other than the Earth . . .” 
(Article 1.1.). It is thus submitted by us that the legal notion of “thing” does not 
have any validity beyond our solar system. Everything in the solar system is legally 
a thing: the planets, asteroids, comets, meteors, orbits, etc; beyond the limit of our 
solar system there is, legally, nothing. This is, naturally, valid at the present time. 
Humankind has not yet touched the stars; its most distant messengers, the Voyager 
and Pioneer spacecrafts, will be soon leaving the solar system without losing how- 
ever their legal quality of things. However, for now, one should not try to regulate 
something one cannot yet reach. 

This is already a generous limit - the solar system does not finish with the last 
planet but continues with the billions of comets orbiting the Sun in the Kuiper Belt 
which begins just beyond the orbit of Neptune, and the 2,000 billion of other comets 
located in the Oort Cloud that extends as much as a one and a half light-years from 
the Sun (Genta And Rycroft 2003, p. 268). In fact, every bit of dust that is in the 
gravitational hold of the Sun counts as part of the Solar System, so the outermost of 
such dust may reach half way to the nearest star (Ottewell, 1989). 

Having established that everything within the solar system, but not further than 
that, is legally a thing, the next step is to analyse the legal sub-categories. What is a 
celestial body, and what is not, in our solar system? 



3.3 Territorial Resources vs. Material Resources, 

Immovables vs. Movables 

The object of property rights is constituted by “things” - res - which is a very 
vague and heterogeneous notion. The legal treatment applicable to various classes 
of things is fundamentally different, material extensions having a separate legal 
dimension from territorial extensions, and movables from immovables. As agreed 
by Burn (1994, p. 5), “[Ijand and goods are and must ever be on a different 
plane”. 

In considering a question of a proprietary or a possessory nature, the first task 
of a court is to decide whether the res litigiosa is a movable or an immovable. 
Depending on this distinction is the legal system that will be applied to the case. 
It is a generally accepted principle of Private International Law that, while the lex 
situs -the law of the country where the thing is situated- regulates the legal regime 
of the rights over immovables (North, 1979, p. 483), its importance is diminished 
regarding the rights over movables; in this second instance, the lex domicilii has an 
important role to play according to the principle mobilia sequuntur personamQ^orih, 
1979, p. 552). 

The only law that can determine in an effective manner whether a thing is to 
be treated as a movable or as an immovable is the law of the state that has control 
over the thing, i.e. the lex situs - the law of the country where the thing is situated 
(Collins, 1987, p. 899). As shown in the previous chapter, the non appropriation 
principle implies that there is no municipal property regime to serve as lex situs, 
this role being fulfilled by international law, more precisely by space law. However, 
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corpus juris spatialis does not refer precisely to movables and immovables, mak- 
ing instead use of cognate legal categories, namely celestial bodies, space objects, 
resources, samples, orbits, etc. 

Determining what constitutes in law a celestial body is therefore central for the 
study of property rights in outer space. Pursuant to the non-appropriation principle 
of Article II of the OST, celestial bodies cannot be appropriated. In practice, should 
[some] asteroids and comets be considered celestial bodies, they would fall under 
this prohibition; per a contrario, if they are not celestial bodies, they may become 
the object of private property rights. 

While the terms “land” and “goods” are not used in space law, there exist never- 
theless legal categories that can be categorized as spatial extensions and others that 
are material extensions; therefore, there are legal categories regulated by lex situs 
and legal categories regulated by lex domicilii. 

Land is the archetypal spatial extension, as opposed to a material extension. 
Should one take away the substance of the land, the spatial value still remains. One 
cannot consume land; it may, at worst, make it unsuitable for use, but it cannot 
completely destroy it. Should one dig a hundred kilometre hole in the ground and 
take away all the mass, there will still be the space of the land that is left. The same, 
an orbit may become unsuitable for use by accumulation of debris, but it does not 
physically disappear. While outside the legal profession landed ownership seems a 
flat concept, in fact landowners do not own surfaces; they own pyramidal entities 
that may be x metres long, y metres wide, and about 6,378 km deep - the radius of 
Earth from the surface to its centre - usque ad inferos -and some kilometres high, 
represented by the height of the atmosphere - usque ad coeli. 

Celestial bodies proper, orbits, points in space and outer space proper are spatial 
extensions. Outer space and orbits are purely spatial extensions, as they do not have 
any material existence. Unlike incorporeal things of relevance in space law such 
as intellectual property rights and the frequency spectrum, they do exist in three 
dimensions and, in the absence of the non-appropriation principle, they could be 
brought under the sway of national territorial jurisdiction. Such was the case with 
the geostationary orbit, which was declared in the 1976 Bogota Declaration to be 
part of the national territory of several equatorial States (see infra). Celestial bodies, 
outer space and its sub-categories (orbits and point positions) have characteristics 
analogous to the municipal category of immovables. 

Other extensions in outer space have characteristics analogous to the municipal 
category of movables. Such is the case, for instance, with space objects that are 
regulated by the municipal lex domicilii that in space law has also a special dimen- 
sion, lex loci registrationis. Unlike territorial extensions, national jurisdiction is not 
prohibited regarding material extensions located in the extraterrestrial realms. 

[Some] asteroids and comets could be viewed not as landed extension, but as 
movables. According to Simpson (1976, pp. 5-6), land has two “special characteris- 
tics which distinguish it from all other commodities known to commerce”, namely - 
“it is immovable, and so it cannot be physically transferred from one person to 
another”, and “it is everlasting . . . [t]he owner of land . . . [cannot] in its legal sense, 
destroy it; his power is limited to the enjoyment or disposition of rights in or over 
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it”. [Some] asteroids and comets, however, do not have these characteristics; with 
the appropriate technology, they could be moved; and they can be destroyed, i.e. 
consumed in their totality. Thus, they may qualify as movables. 



3.4 The Different Approaches in Defining Celestial Bodies 

While there is still a number of authors that do not differentiate between natural 
bodies in outer space and thus include the asteroids and comets under the sway of 
the non- appropriation principle, some other authors do differentiate between celes- 
tial entities, perceiving movable/material ones as different from immovable/spatial 
ones. Several theories of defining what a celestial body is and what it is not, have 
appeared. It is to be noted that the names of the theories are not the ones given by 
the authors. In the quest for a solution to another unresolved space law problem - 
the definition of outer space as opposed to Earth’s atmosphere -, two main schools 
of thought have formed, namely the spatialist and the functionalist one. The cog- 
nate delimitation of the territorial sea from the high seas has also been subject to a 
sequence of approaches. It has started with the control approach, the cannon-shot 
rule stating that the place where the power of the arms ends is the same as the place 
where the national territory ends - “terrce potestas finitur ubifinitur armorum vis”; 
or “ubi vis ibi jus” - where there is [en] force [ment], there is law. While at that 
time the range of a cannon shot was about three miles, the approach turned into 
a spatialist one, the breadth of the territorial sea being generally regarded as three 
miles even if the cannons were soon able to shoot further away. A revision of the 
distance did occur in some countries that extended their territorial sea at 12 miles. 
Nowadays, an exact delimitation between a national sea and an international sea 
cannot be spatially drawn, being in fact functionalist as it depends on the activities 
occurring, e.g. fishing, navigation, law enforcement, etc. 

From this it can be seen that each approach has its own merits and served its 
purpose at its time. 



3.4.1 The Spatialist Approach 

In the similar quest for a definition of outer space as opposed to airspace, a “spatial- 
ist” school of thought has been formed - seeking to discover a spatial limit where the 
atmosphere would legally end and the outer space would legally begin. According 
to this, “air law and space law would cover the space above the Earth’s surface split 
into two slices by different legal regimes as the legal status of territorial sea differs 
from that of the free open space” (Gal, 1997, p. 125). Applied to the present topic, 
a spatialist approach would dehne celestial bodies as objects over a certain size, 
while objects under that size would not be celestial bodies. The practical problem 
is to quantify that size, and to reach a consensus over that. It is far from a simple 
quest, falling under the spell of the “sorites paradox”. Basically, some concepts are 
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vague, lacking sharp boundaries; such is the case for a heap {aopoa in Greek), as 
discovered by the philosopher Eubulides. In Hyde’s (2005) words: 

Would you describe a single grain of wheat as a heap? No. Would you describe two grains 
of wheat as a heap? No. . . . You must admit the presence of a heap sooner or later, so where 
do you draw the line? 

In our case, if we accept that the Moon is a celestial body and, on the other hand, a 
piece of dust floating in space is not, where does one draw the line between celestial 
bodies and space dust? At what dimension a “stone in space” ceases to be legally 
movable, and becomes legally immovable? 

Difficult as it is, lawyers have the ability to hnd the mythical “straw that broke 
camel’s back”. Where there is no natural boundary or one cannot discover it, law 
can set a conventional boundary. Such is the case with the legal age - while vir- 
tually as [im]mature as a day ago, a person that just turned 18 has different rights 
and responsibilities than before. The legal age is not a completely arbitrary cre- 
ation, and while it varies from a jurisdiction to another the differences are not 
very signihcant. However, formulating a legal limit between outer space and air 
space is subject to many avatars - Gyula Gal (1997, p. 126) lists 49 spatialist 
proposals suggested by 1964, ranging from 12 to 38,400 km and ad infinitum. 
Thus, while a legal limit can break the sorites paradox, the practical problems 
are to suggest a limit that should not be arbitrary, and to hnd a consensus over 
that limit. 

The analogous experience of setting a spatial boundary between the territorial sea 
and the high seas is interesting insofar as it has evolved from a control approach that 
at a certain time extended to three miles. Even if the reach of possible control has 
expanded, the conventional spatial limit remained. Thus, should initially a control 
approach be applied and should it be possible thus to move asteroids as big as 100 
m long, this may then impose itself as a spatialist limit even if later on the technique 
would permit the displacement of bigger asteroids. 

Unlike the case for the delimitation of airspace from outer space, the supporters 
of the spatialist school did not come with 49 different proposals as illustrated supra. 
They mainly came with questions formulated in a spatialist manner. 

Thus, Easan (1980, p. 9) inquires whether a meteorite, following its natural orbit 
in outer space, is a celestial body or not: 

If it has got a diameter of few meters, is it then still permissible to “use” outer space by 
catching this meteorite and bringing it down to earth? And if not, what about a sole pebble 
with two centimetres of diameter or what about a few particles of dust? And if such an 
exemplary meteorite would be “appropriable”, what then about an asteroid of the same size 
moving within the asteroid belt between Mars and Jupiter and, sometimes, even coming 
much nearer to Earth? 

Brooks (1966, pp. 322-323) agrees with the supposition that “micrometeoroids 
in space, usually no bigger than a grain of sand, are subject to appropriation by 
the hnder, as they have always been after falling to earth”, but he admits that 
“[sjome difficulty may be encountered as one moves toward objects of larger sizes. 
Is a medium sized asteroid a celestial body or a floating mineral resource?”. He 
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accepts that “[n]o legal impediment would seem to stand in the way of appropriat- 
ing the entirety of an asteroid, though for policy reasons a state may deem this as 
inadvisable.” 

Sztucki (1966, p. 64) considers asteroids as being celestial bodies in the legal 
sense, but not the meteorites that are: 

celestial bodies in the astronomical sense but certainly cannot be subjected to legal regime 
envisaged for celestial bodies and e.g. excluded from appropriation. There is, however, an 
essential difference between meteorites and asteroids. Freedom of exploration and use of 
outer space, naturally, presupposes taking samples of meteorites, etc., which because of the 
unaccountable number of meteorites and no fixed trajectory, does not impair possibilities of 
other states to do exactly the same. 

Regarding dimensions, he writes that “the smallest asteroid known yet as some 0.3 
km. in diameter. 

Zhukov (1967, p. 273) considers as celestial bodies in the OST legal sense the 
“planets and their natural satellites, asteroids, and large meteorites”, but excludes 
“micrometeorites, smaller meteorites, and comets”, the latter presenting “more 
grounds for their referring directly to outer space.” 

Williams (1969, p. 179) finds useful a definition that has been embraced at the 
First Colloquium on the Progress in Cosmic Exploration and its Consequences upon 
Humanity, held in Buenos Aires in 1966, viewing a meteoroid as “a solid object 
moving in outer space, of considerably smaller proportions than an asteroid but 
considerably larger than an atom or molecule.” This is in fact a definition adopted 
by the lAU Commission 22 in 1961 (Point B). The problem of vagueness remains - 
how much is “considerably smaller” and “considerably larger”? 

A spatialist flavour follows from the text of the Outer Space Treaty, that in Article 
I provides for the “free access to all areas of celestial bodies.” From this, it results 
that one cannot consider a small space rock as a celestial body insofar as it is not 
viewed primarily as an area permitting landing on it. 

The spatialist approach has its merits insofar as it distinguishes between small 
objects - which are not celestial bodies - and big objects, which are celestial bodies. 
However, the problem still remains to agree on how small is small. 



3.4.2 The Control Approach 

The effective control approach has been used in the law of the sea as the “cannon 
shot rule”, and Gal (1997, p. 127) cites examples of its applicability also as one of 
the criteria of delimiting air space from outer space. In a slightly modified form, the 
control approach would distinguish between immovables - celestial bodies - and 
movables in outer space literally, according to the actual ability of moving them. 
It is an approach that stands on very logical arguments, proven elsewhere. Thus, 
according to Reid (1996, p. 18), “[tjraditionally, movable property is described as 
being property which either moves by itself or which can be moved by others”, 
quoting Bell’s Principles: “Whatever moves, or is capable of being moved from 
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place to place without injury or change of nature in itself, or in the subject with 
which is connected, is movable”. 

While comfortable at first sight, Reid admits that, rather than a definition, this is 
in fact a description, as “some movable property is so substantial that in practice is 
never moved, while, as Stair (1693, II, I, 2) points out, the fact that soil is capable 
of being dug up and moved, or that ‘the sea . . . hath its agitation by ebbing and 
flowing’ does not prevent both from being classified as heritable”. In the same time, 
law came with the fiction of immovables by destination, i.e., things that physically 
move or can be displaced but that are regarded by law as being immovables. 

While the fiction of immovables by destination pertains to municipal law, and 
while the range of immovables by destination is different in each system of munici- 
pal law, it cannot be applied to outer space except by means of international treaty. 
Thus, in outer space there can be only movables or immovables by nature. 

The recourse to natural law would classify as immovables the “things that do 
not move”, while movables would be “things that move”. Nevertheless, natural 
law may prove tricky in this case. When extended at the cosmic scale of space 
law, everything moves by itself - thing admitted as early as ancient Greece, where 
TraTiBa per - everything flows. Smith and Zaibert (1997) agree - “[t]he distinction 
between movables and immovables is itself vague; there are, strictly speaking, no 
immovable objects”. This is especially true in the extraterrestrial context. Land is the 
immovable par excellence, but it orbits the Sun at 18.5 miles/sec, while the entire 
Solar System orbits the center of the Milky Way at 140 miles/sec (Stardate, 1995). 
So, in deciding what is movable or immovable in outer space, the criteria of 
movability by itself cannot be applied, otherwise everything in outer space would 
be movable. 

This is where the second thesis of the movability comes into service, namely the 
classification as movable of the property that can be moved through human inter- 
vention. According to the control approach, it is movable what it can actually be 
moved, and immovable what it cannot be moved. By the action of actually moving 
it, one makes it appropriable. Change occurs in the moment of actual movement; 
property would install when moved. 

While not properly authoritative, the most relevant definition of celestial bodies 
follows a control approach. Most of the scholars that have studied the problem of 
defining celestial bodies belong to the control school. In the 1960s, the members of 
Working Group III of the International Institute of Space Law concerning the legal 
status of celestial bodies came with a dehnition considering celestial bodies in the 
legal sense as “natural objects in outer space . . . which cannot be artificially moved 
from their natural orbits” (Smirnoff, 1966, p. 13). 

It is indeed envisageable that asteroids can be moved in the near future, and law 
should deal with this. Nevertheless, it is not yet the time to regulate projects that, 
if not impossible, hold nevertheless of the domain of the very distant future; thus 
are the fantastic ideas of Freeman Dyson to build a sphere around the Sun from all 
the materials contained in the planets; Earth would be thus used in its substance. 
Of the domain of science-fiction holds also the idea of moving the Earth on another 
orbit - possibility already examined in the 1961 British movie “The Day the Earth 
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Caught Fire” where Earth is catastrophically displaced towards the Sun by some 
polar nuclear explosions, and then scientists try to put right the wrong by the same 
means. 

The idea of moving the Earth is not so new - Archimedes is said to have offered 
to move the Earth with levers if given a place to stand. And in 2001 his idea has 
been reiterated by three US scientists - Korycansky, Laughlin, and Adams (quoted 
in Whitehouse, 2001), that consider that mankind will soon have the ability to move 
the 5.972 sextillion tonnes Earth into a new orbit, the planetary manoeuvre being 
envisaged to more than double the time life can survive on our planet. They envisage 
repositioning the Earth to maintain a benign global climate by using a large asteroid 
through the gravitational sling shot technique. This would counter the fact that in 
the next billion years the Sun will increase its brightness and if the Earth stays in its 
present orbit it will be fried and all life eliminated. Zwicky (1972, p. 265) imagines 
even the possibility of moving the Sun once the means are available near Alpha 
Centauri. 

As with any theory, the control approach is not accepted by everybody. In July 
1980, testifying in front of the US Senate, NASA General Counsel Neil Hosenball 
expressed his view that if an asteroid were moved into Earth orbit for exploitation, 
it would still be a celestial body within the meaning of that term, and would not 
change its character by its moving (Leich, 1980). 

However, there is merit in considering that the process of actually moving an as- 
teroid/comet would qualify as extraction, the body in cause ceasing to be a resource 
“in place” and thus by-passing even the general prohibition in Article 11.3 of the 
Moon Treaty. 



3.4.3 The Functionalist Approach 

According to the functionalist approach in the delimitation of airspace from outer 
space, space law “can not be associated with a limited space, but only with the char- 
acter of the activity under regulation” (Gal, 1997, p. 126). Functional approaches 
exist in other areas of municipal law, which classify some movables by nature as 
legally immovable. In our field, a functional approach would differentiate between 
objects used in their spatial dimension - these being deemed as celestial bodies 
- or in their material dimension, these being movable orebodies; or, if used for 
navigation, they would be space objects. A functional approach would take into 
account the actual use of the asteroid - i.e. for building of a base, for exploitation of 
resources, or for navigation. 



3.4.4 The “Space Object” Approach 

As seen supra, some daring scientists would envisage using asteroids as interplan- 
etary/interstellar vehicles; the legal classification of such objects as space vehicles 
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would be supported by a functional approach. A spatialist approach would certainly 
be unsuitable in differentiating between space objects and celestial bodies, given 
that some natural bodies in space would be smaller than the intended Solar Power 
Satellites, planned to reach 10 x 5 km each in surface (Diederkis-Verschoor, 1980, 
p. 149). 

Fasan (1984, p. 243) envisages the use of natural Celestial Bodies as “space 
objects”, and examines the case when an asteroid, by way of human interven- 
tion, is reformed, used as a shell for a space station, losing its natural appear- 
ance, together with its legal status of “celestial body” by becoming a manmade 
structure, i.e. legally a space object. This so-called “Asteroid Base” would then 
have to be registered internationally with the Secretary General of the United 
Nations. 

Another case can be put forward where [some] asteroids, even if not proper used 
as space objects, would be considered so instead of celestial bodies. While Ben- 
son (1998, p. 46) reckons that there is no appropriate body to which he could make 
his asteroidal claim, the only possible option being to make the claim to the public, 
should small asteroids be considered space objects they could be claimed by way 
of registration in the national registry of space objects referred to by Article VIII of 
the Outer Space Treaty: 

A State Party to the Treaty on whose registry an object launched into outer space is carried 

shall retain jurisdiction and control over such object. 

These provisions have been detailed in the 1975 Convention on Registration of 
Objects Launched into Outer Space, that in Article 1(c). defines the term “State 
of Registry” as “a launching State on whose registry a space object is carried. . .” 
and provides both for a national and international registration of space objects. An 
international Registry is maintained, in accordance to Article III.l, by the UN Gen- 
eral Secretary “in which the information furnished in accordance with Article IV 
shall be recorded”; Article IV requires each State of Registry to furnish to the UN 
General-Secretary information concerning each space object carried on its registry, 
namely name of launching State or States, an appropriate designator of the space 
object or its registration number, date and territory or location of launch, basic or- 
bital parameters, including nodal period, inclination, apogee, perigee, and general 
function of the space object. 

The Registration Convention is very liberal insofar as it gives the State of 
registry concerned the freedom to determine “[t]he contents of each registry and 
the conditions under which it is maintained” (Article II. 3). This may be inter- 
preted as entitling a State to register small asteroids as space objects on its 
registry. 

Should a launching State refuse the request of a private entity to register a small 
asteroid as a space object, a way of lawfully cheating this provision would be to 
borrow from the maritime law the institution of “flags of convenience” and to find a 
Sfafe willing to assume the position of launching State and to register the small as- 
teroid. The Registration Convention provides for the situation when there are two or 
more launching States, according to Article II.2 these needing to “jointly determine 
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which one of them shall register the object”. A conflict could thus arise between an 
unwilling actual launching State, and a willing “convenience” State. 

Of course, the status of launching state would come with its privileges and re- 
sponsibilities, one of the latter being its international liability as provided by several 
Space treaties. In the light of this international liability, the registration of small 
asteroids as space objects and their private ownership would be in fact of benefit 
to the possible survivors of accidents provoked by small asteroids. Several ques- 
tions spring from this possible approach - such as whether compulsory insurance 
should be legally imposed upon owners - like the one imposed to atomic energy 
providers. Would this discourage people in claiming asteroids? Were asteroids res 
nullius, nobody would be responsible for damage caused by them; were they res 
communis, then the whole humankind would be responsible for the damage to a 
private spaceship or other object by such a common asset. 

An objection that may be brought is that there cannot be a launching state in the 
case of asteroids, as these exist already in outer space and no launching occurs. The 
Outer Space Treaty provides however in Article VIII for the possibility of space ob- 
jects not being launched from Earth, but being instead manufactured in outer space, 
speaking about “objects launched into outer space, including objects . . . constructed 
on a celestial body . . . found beyond the limits of the State Party to the Treaty on 
whose registry they are carried”. From this it is understood that objects constructed 
on a celestial body, where no actual launch occurs, are included in the category 
of objects launched into outer space; furthermore, these need to be carried on the 
registry. 



3.4.5 The Iceberg Analogy 

Interesting consequences would result from using the legal status of icebergs as a 
paradigm for the legal classification of comets and asteroids. In fact, comets have 
been often described as “dirty snowballs” and the “icebergs of space”, offering strik- 
ing similarities to icebergs (composition, dimension, location in an international 
area). Indeed, Comet Wirtanen is a ball of rock and ice just 600 m across, which, if 
gently landed on an Earth ocean, might be legally considered an iceberg. It is to be 
noted that icebergs have as well a rather unclear legal status, though their small-scale 
exploitation has already begun. Like asteroids and comets, icebergs have a spatial 
dimension but are used mainly in their material dimension, as a floating mineral 
resource. While Article 89 of the UN Convention on the Law of the Sea prohibits 
the national appropriation of the high seas, we have no knowledge of States having 
protested appropriation of icebergs. In the same time, we have no knowledge of a 
formal declaration of ownership over icebergs by the entities using them in their ma- 
terial extension; the principle of extraction seems to apply, given that icebergs have 
been appropriated either in their entirety and displaced from their initial location, or 
parts of them have been moved away without claims being laid for the exclusion of 
others from the exploitation of that particular iceberg. 
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3.5 Conclusion 

Given that, as shown supra, the notion of celestial bodies is not legally defined, it 
may be possible that several asteroids might escape the non-appropriation principle 
because of this lacuna. The issue of defining celestial bodies is extremely intricate, 
and there is no absolute answer to be given ex cathedra. We have only attempted 
to present the existing theories and some new approaches, but at the end of the day 
only practice will decide whether [some] asteroids are places or movables. 




Chapter 4 

The Relationship Between Property 
and Sovereignty in Outer Space^ 



-You own the stars? 

-Yes 

-But I’ve already seen a king that. . . 

-The kings do not own. They “rule” over. It is very different. 

Antoine de Saint-Exupery (1946) 



4.1 Introduction 

This chapter will analyse the relationship between appropriation under international 
law, and civil law appropriation. It will try to answer the age-old question: are 
sovereignty and property, as State-powers over land and private-powers over land, 
independent concepts, or they are interlinked? Smith and Zaibert (1997) recognise 
that “[i]t is not always easy to distinguish between these powers, insofar as they 
have traditionally been viewed as belonging to the subject-matters of separate disci- 
plines”. “Property and Sovereignty”, considers Morris Cohen (quoted in Smith and 
Zaibert, 1997), “as every student knows, belong to entirely different branches of the 
law. Sovereignty is a concept of political or public law and property belongs to civil 
and private law”. 

This chapter will examine, in this particular case, whether the non-appropriation 
principle on the international plane, as contained in the Outer Space Treaty, results 
also in the prohibition of the appropriation of the celestial bodies on the plane of 
private property rights. It is to be noted that at this point only the implications over 
land and natural resources in place will be examined - property rights over planetary 
resources removed will be treated separately as subject to different regulations. 



4.2 The Prohibition of National Appropriation in Outer Space 

As dehned by Swiss arbitrator Max Huber in the Island of Palma Case, territorial 
sovereignty - a concept synonymous with independence - is “the right to exercise 
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therein, to the exclusion of any other State, the functions of a State”. As we have 
shown supra, one of the functions of a State is to regulate landed property rights 
within its own territory. Consequently, in order to find out who owns the Moon, we 
have to find out which State is the sovereign on the Moon. The answer is to be found 
in the 1967 Outer Space Treaty, whose Article II clearly states: 

Outer space, including the moon and other celestial bodies, is not subject to national appro- 
priation by claim of sovereignty, by means of use or occupation, or by any other means. 

In other words, no State Party to the Outer Space Treaty can lawfully obtain 
sovereignty on the Moon and other extraterrestrial realms. This non-appropriation 
principle is one of the back bones of contemporary international space law, con- 
trasting sharply with the old school of terra nullius, yet being in harmony with the 
doctrine which followed the end of World War II. But why is the lex lata adverse to 
national appropriation in outer space? What caused the law to be as it is - and, more 
important - are these causes still of actuality? 

Several factors have shaped the non appropriation principle of the Outer Space 
Treaty. The first reason for the rejection of territorial sovereignty in outer space was 
the a priori avoidance of conflict - a central theme in the post-bellum international 
law. The signers of the 1945 United Nations Charter agreed upon its text with the 
determination to “save succeeding generations from the scourge of war” (Preamble), 
and entrusted the newly created UN, inter alia, with the task of “removal of threats 
to the peace” (Article 1.1). Areas that would have been normally considered terra 
nullius (the Moon, the deep seabed) or where conflicting claims could have grown 
into full-fledged wars (Antarctica) became, over the years, objects of international 
treaties. Often, the prevention of conflict was mentioned expressis verbis in the text 
of the international document as a material source. The signatories of the 1959 
Antarctic Treaty reached agreement while “[rjecognizing that it is in the interest 
of all mankind that Antarctica . . . shall not become the scene or object of interna- 
tional discord” (Preamble), whereas the States Parties to the 1979 Moon Agreement 
have agreed upon its text “[djesiring to prevent the moon from becoming an area 
of international conflict” (Preamble). Darrel Menthe (1998, para. 47) agrees that 
“[i]n each international space, the specter of international conflict has been a prime 
factor in forming treaty regimes”, whereas Wayne White (1985, p. 16) recalls the 
conviction of most policy analysts that “territorial claims and counterclaims - the 
extension of national rivalries into outer space - would inevitably result in some 
form of international conflict”. Not only politicians, but also voices from the public, 
wanted to avoid hostilities in outer space. “Twenty-five years hence” - asked a 1953 
editorial - “will there be British Luna, American Luna, Soviet Luna, Indian Luna, 
French Luna? Will warriors in space suits battle across the silent airless wastes for 
possession in the names of their nations? Or can we settle this thing now while 
an objective viewpoint is possible?” (The Chronicle Telegram, 1953, p. 23). In 
November 1958, the statement of the Australian delegate in the United Nations 
First Committee (quoted in Jessup and Taubenfeld, 1959, p. 274) echoed this 
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Experience in Antarctica may suggest how difficult it may become to consider the prob- 
lems of outer space impartially and on a universal plane if decision is left until states have 

established themselves permanently in the field. 

Another argument for the acceptance of the non-appropriation principle is cosmetic; 
a different view, supporting territorial sovereignty in space, would be “politically 
incorrect” and ruin one’s prestige and influence. According to White (1985, p. 18), 
Soviet and American space policy was highly politicized in the period between 1957 
and 1969, when the two superpowers were competing for the allegiance of the newly 
independent African and Asian countries. As the latter countries were opposed to 
imperialism in all its forms, both USSR and the US counted on an enhanced pres- 
tige and political influence by rejecting “territorial sovereignty and its overtones 
of colonialism”. Menthe (1998, para. 43) concurs that, as it is the general case with 
international spaces (deep sea bed, Antarctica, the moon), former colonies identified 
res nullius with imperialism - hence opposed the old doctrine enshrined in Roman 
law and in the Lockean model of natural law. 

White (1985, pp. 17-18) brings forth two other reasons behind the 
non- appropriation principle: to warrant free access to all areas of outer space, as it 
has been the case with the high seas, and to avoid the technical difficulties that would 
be encountered in establishing title and delineating boundaries in outer space. Yet 
an interesting hypothesis has been advanced by Robert Zubrin (1999, pp. 12-13), 
namely that the authors of the Outer Space Treaty advanced its principles in order 
to “remove space from the highly charged domain of cold war competition, thereby 
allowing the space program to be shut down in order to make its funding available 
for other projects”. Zubrin supports his view with a letter from US Assistant Sec- 
retary of State Henry Owen to National Security Advisor Walt Whitman Rostow 
dated December 9, 1966 - letter obtained by Alan Wasser under the Freedom of 
Information Act. In this letter, Owen advocated an ending to the space race - and 
the Outer Space Treaty would provide for such an ending - because “[i]t will save 
money, which can go to (i) foreign aid, (ii) domestic purposes, - thus mitigating 
the political strains of the war in Vietnam”. According to Zubrin (1999, p. 14), this 
strategy worked: “Within two years of the treaty’s ratification in 1967, US space 
funding dropped by 26 percent. Within four years it was down 45 percent. Within 
six years it was down 60 percent”. 

We will discuss later on whether the reasons that shaped the law half a century 
ago are still valid today. What matters, for now, is that, de lege lata, no State can 
lawfully appropriate the extraterrestrial realms or parts thereof. 



4.3 What Is Property? 

In our attempt to find out who owns the Moon, we have to elucidate what “own- 
ing” means. “There is no image, no painting, no visible trait, which can express the 
relation that constitutes property” - wrote English jurist Jeremy Bentham (1802, 
Chapter VIII). Property - said he - “is not material, it is metaphysical; it is a mere 
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conception of the mind”. Two centuries later, property still escapes the grasp of legal 
scholars. “Few other legal notions operate such gross or systematic deceptions” - 
considers Kevin Gray (1991, p. 252): 

With private property, as with many illusions, we are ... seduced into believing that we have 
found an objective reality which embodies our intuitions and needs. But then, just as the 
desired object comes finally within reach, just as the notion of property seems reassuringly 
three-dimensional, the phantom figure dances away through our fingers and dissolves into 
a formless void. 

Is property in outer space as vacant and formless as the void thereon? The reason 
property escapes through one’s fingers is not its ghostly form; it is instead its loose 
nature. Far from being a monolithic construct, property is in fact a bundle of rights. 

According to Neil Meyer (2000), property represents in fact “the access right 
to a stream of benefits from a given set of resources.” The view of ownership as 
a modular concept carries on from Roman law, where dominium was seen as an 
embodiment of three attributes - “jus utendi, fruendi et abutendi re sua quatenus 
juris ratio patitur” - i.e., “the right to use, to enjoy the fruits and to abuse one’s own 
good insofar as law allows this”. It is, therefore, as flawed to discuss about whether 
private property rights exist in outer space as it is attempting to catch a school of 
hsh with a hook. 

Land ownership is a multi-dimensional concept. Far from being absolute, prop- 
erty is bound in space by the physical limits of the plot of land; it is bound in time 
by the duration of the owner’s life; and it is bound in law by the limits imposed by 
the society. As seen supra, law is not a static phenomenon. The concept of property 
rights - as many legal relationships - has changed over time due to the transforma- 
tions in the society, and the bundle of rights attached to land ownership is different 
today from what it was a decade ago (Acland, 2003, p. 30). Property is, therefore, a 
variable concept. 

We have been inspired by the “Rousseau-Hobbes” theory, according to which 
“real estate arises when raw land is fenced and these fences are secured and policed 
via State or kingly power” (Smith and Zaibert, 1997). This is very much in line with 
the meaning attached to property by Kevin Gray (1991, p. 299). His view is that 
property is a “legally endorsed concentration of power over things and resources”. 
He recognises that “the State takes on a critical, and so far little explored, role in 
defining the concept of ‘property’”, becoming “a vital factor in the ‘property’ equa- 
tion”. Still, the role of the State in this equation has been “much overlooked in the 
traditional common law accounts of private property” (Gray, 1991, p. 304). 



4.4 The Impact of the Non-Appropriation Principle 
Over Property Rights 

The role of the State has been addressed by the Outer Space Treaty. While Article 
II forbids expressis verbis the “national appropriation by claims of sovereignty, by 
means of use or occupation, or by any other means” of outer space, including the 
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moon and other celestial bodies, no explicit mention is made regarding their pri- 
vate appropriation. The language of the Moon Agreement of 1979 is more precise, 
providing that: 

[n]either the surface nor the subsurface of the moon, nor any part thereof or natural re- 
sources in place, shall become property of any State, international intergovernmental or 
non-governmental organisation, national organisation or non-governmental entity or of any 
natural person (Article 11.3). 

The Moon Agreement has a very poor ratification record and, as pacta tertiis nec 
nocent nec prosunt, it cannot serve as a standard for the whole of the international 
community. A thorough analysis of the widely accepted Outer Space Treaty is there- 
fore needed. 

The provisions of Article II of the Outer Space Treaty have received different 
interpretations from legal commentators that will be further examined. 



4.4.1 First Viewpoint: Outer Space Treaty Allows 
Private Appropriation 

A minority of authors consider that the Outer Space Treaty prohibits only the na- 
tional appropriation of outer space and celestial bodies; per a contrario, appropri- 
ation by other entities is allowed. This is the view held by Gorove (1968, p. 42), 
when writing: 

While further developments in space law, by international custom or treaty, may eventually 
prohibit spatial appropriation by John Doe ..., the [Outer Space] Treaty in its present form 
appears to contain no prohibition regarding individual appropriation .... Thus, at present an 
individual acting on his own behalf or on behalf of another individual or a private association 
or an international organisation could lawfully appropriate any part of outer space, including 
the moon and other celestial bodies. 

The role of John Doe has been taken by the many dealers in “unreal estate” men- 
tioned in the first chapter. As detailed supra, Dennis Hope’s claim to the Moon 
and other celestial bodies is partly based on the assumption that the Outer Space 
Treaty contains a “loophole” allowing the private appropriation of the extraterres- 
trial realms. In his logic, while the Outer Space Treaty forbids expressis verbis any 
government from claiming a celestial body, the document does not mention indi- 
viduals or corporations. This “loophole theory” seems to have been swallowed by 
a part of the press, charmed by the impression that Hope has “outsmarted” the UN. 
Even a contemporary legal commentator believes that “[i]t’s smart reasoning. There 
is no actual specific clause in any legal document to say Mr Hope is wrong” (Frans 
von der Dunk, quoted by Dixon, 1998, p. 29). 

We reject the “loophole” theory as being extremely narrow; the arguments for 
doing so will be further presented. 
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4.4.2 Second Viewpoint: Outer Space Treaty Prohibits 
Private Appropriation 

The second view, shared by most of the authors, holds that private property is de- 
nied under the Outer Space Treaty (O’Donnell and Goldman, 1997, p. 322). Several 
methods of legal reasoning sustain their view. Application of the a fortiori princi- 
ple to the prohibition of national appropriation of outer space and celestial bodies, 
as expressed in the Outer Space Treaty, results in its implicit extension to private 
parties. Sterns et al. (1996, p. 53) hold that States may not license private entities 
to “appropriate privately that which cannot be appropriated publicly”. C. Wilfred 
Jenks (1965, p. 201) believes that, as “States bear international responsibility for 
national activities in space; it follows that what is forbidden to a State is not permit- 
ted to a chartered company created by a State or to one of its nationals acting as a 
private adventurer”. 

Historical interpretation would sustain the same viewpoint. Prior to the negoti- 
ation of the Outer Space Treaty, many legal institutes viewed the private appropri- 
ation of extraterrestrial realms as undesirable. In 1960, the Association of the Bar 
of the City of New York recommended that “Celestial bodies ... shall not be sub- 
ject to exclusive appropriation by any person, organisation, or State on the Earth” 
(Provision U). Three years later, the Institute of International Law suggested that 
“Outer space and the celestial bodies are not subject to any kind of appropriation 
...” (Principle 1). The same was the view of the International Institute of Space Law 
in 1966, whose Working Group III drafted a resolution concerning the legal status 
of celestial bodies; its third principle held that “[cjelestial bodies or regions of them 
shall not be subject to national or private appropriation ...”. 

The negotiating history of the Outer Space Treaty itself points towards the im- 
plicit prohibition of private appropriation. Dembling (1997, p. 39) considers that 
the text of Article II “provoked little debate”. Towards the end of the Outer Space 
Treaty negotiations, on August 4, 1966, Delegate Bal of Belgium (quoted in Oost- 
erlinck, 1996, p. 274) stated that his delegation: 

had taken note of the interpretation of the term ‘non-appropriation’ advanced by several 
delegations - apparently without contradiction - as covering both the establishment of 
sovereignty and the creation of titles to property in private law. 

The French Delegate also mentioned that: 

. . . there was reason to be satisfied that three basic principles were affirmed, namely: the 
prohibition of any claim of sovereignty or property rights in space. . . (quoted in Ooster- 
linck, 1996, p. 274). 

Opposing views, such as that of Oosterlinck (1996, p. 274) consider however that 
the history of Article II, as recorded during the negotiating meetings, shows that: 

it was the intention of at least some participants to give a wider scope to this article than its 
actual reading. 

Eugene Brooks also comments that: 
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[i]t would be more correct to say that several delegations had raised, rather than settled, the 
precise point (Brooks, 1968, note 23 at p. 350). 

and that: 

the entire record is more evidence that other contracting parties did not wish to foreclose 
future positions by setting forth precisely the rights of the Powers in using the resources of 
celestial bodies. In that sense the question may still be open (Brooks, 1968, p. 344). 

However, the fact that the accessions to the Outer Space Treaty were not accompa- 
nied by declarations expressing the understandings of the respective nations regard- 
ing the meaning of Article II may be seen as an indication of the fact that the matter 
was settled during the negotiation process. 

Reductio ad absurdum reasoning shows that, should private appropriation be per- 
mitted, this may be converted by means of the doctrine of eminent domain into State 
property. The US government would be entitled to confiscate the lunar real estate 
of the US citizen Dennis Hope for public use, thus making the Moon become US 
public property. Nevertheless, national appropriation of the extraterrestrial realm is 
forbidden by the Outer Space Treaty phrase “by any . . . means”. Application of the 
doctrine of eminent domain would be one of these indirect means. 

The teleological interpretation of the Outer Space Treaty examines the ultimate 
aim of the instrument. According to David S. Myers (1975, p. 68), the Outer Space 
Treaty has conferred upon outer space the character of “res communis - placed by 
nature at the equal disposal of all men and non-appropriable by individual States or 
private persons”. 

The systematic method of interpretation relates the norm in issue to the whole of 
the legal text. Property implies control over access; its essence is the exclusion of the 
others for the benefit of the owner. As Article 1 of the Outer Space Treaty states that 
“there shall be free access to all areas of celestial bodies”, no control over access 
can be lawful, hence private appropriation of extraterrestrial land cannot exist. 

Finally, another reason that may be invoked when affirming that prohibition of 
national appropriation implies prohibition of private appropriation is the position ac- 
cording to which private appropriation cannot exist independently from State appro- 
priation. When appropriating a previously unoccupied land, one does so necessarily 
on behalf of a State. Lauterpacht (1955, p. 555) believes that “occupation can only 
take place by and for a State; it must be a State act, that is, it must be performed in 
the service of a State, or it must be acknowledged by a State after its performance”. 
Unless the State invests a private individual or corporation with the public power of 
acquisition and administration: 

acquisition of territory and sovereignty thereon takes place outside the dominion of the Law 
of Nations, and the rules of this law, therefore, cannot be applied. If the individual or corpo- 
ration which has made the acquisition requires protection, he or it must either declare a new 
State to be in existence and ask for its recognition by the Powers . . ., or must ask an existing 
State to acknowledge the acquisition as having been made on its behalf (Lauterpacht, 1955, 
pp. 544-545). 

We will comment in the next section upon the possibility of individuals to acquire 
landed property outside State sovereignty. 
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4.4.3 Third Viewpoint: Private Appropriation Is Not 
Legally Enforceable 

It is hereby offered that, regardless whether prohibited or not, landed private prop- 
erty cannot survive outside the sphere of sovereignty. What can exist is a mere 
factual situation that will or will not be subsequently converted into property by 
means of State endorsement. As sovereignty is outlawed by the Outer Space Treaty, 
such a State endorsement cannot occur in regard to the private occupation of land 
on celestial bodies. 

Indeed, in order to exist, property needs a superior authority to enforce it, be it 
in the form of a State or some other recognised entity. Stubkjaer (quoted in Smith 
and Zaibert, 1997) considers that “[wjithout a society a person would hold land in 
possession rather than own it”. A de facto appropriation can occur, yet property per 
se cannot exist outside the sphere of State protection. As sovereignty or sovereign 
rights are outlawed, landed private property on the celestial bodies is crippled due 
to the fact that it is not enforceable, such enforcement being deemed a violation of 
the non-appropriation principle. 

Besides philosophical arguments, our views are supported by legal precedents. 
Two years before the placing of the island of Jan Mayen under Norwegian sovereignty 
by means of a Royal Decree of May 8, 1929 (Hackworth, 1940, p. 475), the US 
Department of State exchanged correspondence with Hagbard Ekerold, a US citi- 
zen and owner of the Polarfront Company, a New York Corporation regarding the 
Company’s claims to rights on the island, at that time still terra nullius. The US 
Department of State expressed its view that “the general recognition of the status of 
the island as terra nullius rendered it impossible to acquire title to property there, as 
ordinarily understood”. In the words of the Department: 

Ownership, in its essential features, constitutes the use and enjoyment of the property 
owned, to the exclusion of all others in its use and enjoyment, and is secured to the owner 
under the authority of the Government exercising the right of sovereignty with relation both 
to the island and its inhabitants (Hackworth, 1940, p. 476). 

Subsequent to the establishment of Norwegian sovereignty over the Jan Mayen is- 
land, the US Department of State informed the Norwegian Minister in Washington 
about the fact that the US Government is “confident that the Norwegian Government 
will not fail to respect the rights of Mr. Hagbard D. I. Ekerold and the Polarfront 
Company”. The Norwegian legation shortly replied that “the occupation of Jan 
Mayen by Norway was in no way intended to cause changes in the rights which, 
according to civil law, ‘exist on the island’” (Hackworth, 1940, pp. 475^76). 

In a related case before the Supreme Court of Norway - Jacobsen v. Norwegian 
Government (1933) - , the Court recognised the plaintiff’s entitlement to undertake 
a private occupation in Jan Mayen with the object of obtaining property in the occu- 
pied land, while the Norwegian Government was not recognised its entitlement to 
proprietary rights in the part of the island which had been occupied by the plaintiff. 

A similar situation existed on Spitzbergen. Until 1920, when Norwegian 
sovereignty over the archipelago was recognised by means of an international treaty, 
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the land in issue was considered to be terra nullius. Several private entities of vari- 
ous nationalities occupied land in Spitzbergen, notifying their claims to land to their 
respective governments. No government asserted sovereignty over the Spitzbergen 
on the basis of the occupation performed by their nationals, but national “interests” 
arose. US President Taft, addressing the US Congress on 3 December 1912, stated 
that: 

The great preponderance of American material interests in the subarctic island of Spitzber- 
gen, which has always been regarded politically as “no man’s land”, impels this Government 
to a continued and lively interest in the international dispositions to be made for the political 
governance and administration of that region (Lauterpacht, 1955, pp. 465^66). 

The Spitzbergen situation was recognised by Robert Lansing (1917, p. 764) as a 
“unique international problem”: 

If this [mining] population increased and persons of different nationalities settled in the is- 
lands laying claims to lands already claimed by others, how would these people be governed 
and to what authority could they appeal to settle their conflicting claims and to protect them 
in the enjoyment of their rights? ... [T]he fact that the principle of terra nullius must be 
considered as a factor it is by no means easy of solution. 

The 1920 Spitzbergen Treaty settled this problem by recognising the “acquired 
rights of nationals of the High Contracting Parties” (Article 6), and providing for 
an Annex to deal with “[cjlaims arising from taking possession or from occupation 
of land before the signature of the present Treaty” (Article 6). According to the 
Annex, notifications of all claims to land which had been made to any Government 
before the signature of the Spitzbergen Treaty were to be sent by the Government of 
the claimant, within three months from the entry into force of the Treaty, to an in- 
dependent Commissioner nominated ad hoc to examine such claims (para. 1 clause 
1). The Norwegian Government was to “take the necessary steps to confer upon 
claimants whose claims have been recognised by the Commissioner a valid title 
securing to them the exclusive property in the land in question . . . subject to the 
mining regulations” (para. 1 clause 9). More interestingly, the Annex provides in its 
second paragraph for arbitration procedures regarding the claims that were disputed 
(para. 2), the Governments whose nationals had been recognized being entitled to 
appoint an arbitrator (para. 2 clause 1). The third paragraph of the Annex provided 
for the extinguishing of claims not settled according to the previous paragraphs. 

What the Jan Mayen and Spitzbergen examples have in common is that eventu- 
ally a State sovereignty was superimposed over the private appropriation of the real 
estate. In the same time, all these facts have taken place in terra nullius, whose ap- 
propriation was not prohibited. What distinguishes the Spitzbergen and Jan Mayen 
situations from similar facts that may occur in outer space and celestial bodies is 
that, unlike in the case of terra nullius, the national appropriation of the extrater- 
restrial realms is prohibited. Once the State as provider of “legal endorsement” is 
eliminated from the equation, possession becomes “exposed to the elements”. On 
celestial bodies, landed possession K,de lege lata, denied the protective shell of 
the State and is left on its own. According to Kenneth Silber (1998), the Outer 
Space Treaty “makes no mention of private property, but it undercuts the ability of 
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any government to recognise or enforce a private claim”. Should a State recognise, 
endorse or protect in any way the territorial acquisition of any of its subjects, this 
would constitute a national appropriation in violation of the Outer Space Treaty. 
Maintaining an extraterrestrial land registry would fall into this category as a man- 
ifestation of State sovereignty. In the 1953 Minquiers and Ecrehos case between 
the United Kingdom and France, the International Court of Justice came to the 
conclusion that “Jersey authorities have in several ways exercised ordinary local 
administration in respect of the Minquiers during a long period of time”, one of the 
manifestations of British sovereignty over the Minquiers mentioned by the Court 
being the registration, in the public registry of deeds of Jersey, of contracts of sale 
relating to real property on the Minquiers. 

If confronted with a situation of private appropriation of extraterrestrial real es- 
tate or of resources in place, will States chose to respect the Outer Space Treaty and 
refuse to legally endorse the fact? The US Department of State was confronted with 
two such situations of appropriation of the seabed outside the limits of the national 
jurisdiction. While the first situation to be quoted is trivial, it is worth mentioning, 
due to its stunning similarities with the “Lunar Embassy” situation. 

In 1944, A. Byron Hunicke informed the US Secretary of State Hull by a se- 
ries of letters that, having developed means for making the ocean floor accessible 
to human exploitation, this would afford him “entry upon and occupancy of lands 
heretofore inaccessible beneath the seas”. As a consequence, he claimed “full title 
and dominion in submerged lands and the waters above them lying seaward of the 
off-shore limit of territorial waters of nations abutting the sea”. In order to perpetuate 
ownership under his claims and “to provide order where no national government can 
be permitted to function”, Mr. Hunicke established the “Under Seas Proprietorship” 
and the “Under Seas Dominion”. His assertion went so far as to claim that no other 
parties except the members of the Under Seas Proprietorship could dispose of the 
“extra territorial submerged lands”. In its replies, the Department of State stressed 
that “private individuals or concerns” cannot “acquire for themselves dominion over 
lands beneath the high seas” and that an assertion such as that in Mr. Hunicke’s letter 
“by a private person of ownership and dominion over submerged lands beyond the 
three mile limit” (i.e., beyond the limits of the national jurisdiction) has “no legal 
effect and confers upon such person no rights with respect to such submerged lands” 
(Whiteman, 1965, p. 740) 

The second situation, of a more serious nature, arose in 1974, when Deepsea 
Ventures, Inc. filed with US Secretary of State Kissinger a “Notice of Discovery 
and Claim of Exclusive Mining Rights, and Request for Diplomatic Protection”. 
Deepsea Ventures, having taken possession of a deposit of seabed manganese nod- 
ules located beyond the limits of national jurisdiction, asserted: 

the exclusive rights to develop, evaluate and mine the Deposit and to take, use, and sell all 
of the manganese nodules in, and the minerals and metals derived, therefrom. 

Deepsea also requested: 

the diplomatic protection of the United States Government with respect to the exclusive 
mining rights described and asserted (Deepsea Ventures, 1974, pp. 53-54). 
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In reply, the US Department of US Department of State (1974, p. 66) refused to: 

grant or recognise exclusive mining rights to the mineral resources of an area of the seabed 
beyond the limits of national jurisdiction. 

The Embassy of Canada at Washington (1974) conveyed a similar message, the 
Canadian Government refusing to: 

accept the assertion by Deepsea Ventures, Inc., that it has exclusive mining rights or some 
priority in time over that portion of the international seabed area as described in the notice to 
the Secretary of State, or that it has acquired any rights to that area or the resources thereof 
through its activities. 

What Deepsea requested was a claim of exclusive access over an area located be- 
yond the reach of the US territorial jurisdiction, and a claim over the natural re- 
sources in place. The United States refused to assert what in fact would have been 
territorial jurisdiction over an area on the deep seabed. Instead, in 1980, the US 
Congress passed the “Deep Seabed Hard Mineral Resources Act”, where it provided 
for the conduct of US entities in respect to the resources of the deep seabed. Sec- 
tion 3. a contains a “Disclaimer of Extraterritorial Sovereignty”, where it is stated 
that: 

By the enactment of this Act, the United States- 

(1) exercises its jurisdiction over United States citizens and vessels, and foreign persons 
and vessels otherwise subject to its jurisdiction, in the exercise of the high seas freedom to 
engage in exploration for, and commercial recovery of, hard mineral resources of the deep 
seabed in accordance with generally accepted principles of international law recognised by 
the United States; but 

(2) does not thereby assert sovereignty or sovereign or exclusive rights or jurisdiction over, 
or the ownership of, any areas or resources in the deep seabed. 

As it can be seen. States are free to regulate the conduct of their nationals in relation 
to resources located beyond the limits of their territorial jurisdiction, but cannot 
regulate in respect to the resources themselves. The “conduct” is a dynamic, non- 
territorial category (“to do”); resources, on the other hand, are a static, territorial 
category (“to be”). The object of jurisdiction is in this case the conduct of nationals. 

Applied Space Resources, a US company that intended to launch a lunar sample 
return mission, has chosen to avoid a situation similar to the Deepsea Ventures one. 
The company has declared, in reply to the “media coverage . . . about the possibility 
of private companies making territorial claims on bodies on which they land robotic 
craft”, that “Applied Space Resources does not intend to claim territorial rights as 
part of the Lwnar RcfWever / mission” (Applied Space Resources, 1999). 



4.4.4 Fourth Viewpoint: Private Appropriation Can Occur 
Under Individual Sovereignty 

The fourth viewpoint builds upon a different view regarding property. According to 
Herschel I. Grossman (2004, p. 2), the existence of a legal system and a state is not 
necessary for the existence of effective property rights. While in the “Rousseau- 
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Hobbes” theory “real estate is ontologically dependent on police and sovereign 
power”, a more liberal conception deems that: 

real estate is a function of trust, mutual respect, existence of neighbourly habits, and 
similar informal social institutions, [which is] ontologically dependent on certain cus- 
toms and habits which might have existed even prior to the existence of the State 
(Smith and Zaibert, 1997). 

Real estate on celestial bodies would not need thus the “forbidden fruit” represented 
by the recognition and protection of the State; the endorsing “entity” would be in- 
stead mutual respect from the other owners, whereas sovereignty would be vested in 
the individual itself. In Hans-Hermann Hoppe’s (2001) view, every State is dehcient 
on the economical and ethical plan; he believes that a different social order, free of 
the shortcomings of any form of State, is a possibility: 

The term adopted here for a social system free of monopoly and taxation is ‘natural order.’ 
Other names used elsewhere or by others to refer to the same thing include ‘ordered an- 
archy,’ ‘private property anarchism,’ ‘anarcho-capitalism,’ ‘autogovernment,’ ‘private law 
society,’ and ‘pure capitalism’. 

Jack Hirshleifer (quoted in Grossman 2004, p. 2) deems that “Anarchy.. .is not 
chaos but rather a spontaneous order.” Whereas all anarchists condemn the State, 
anarcho-capitalists believe in property rights, regarding free people as being able 
of upholding their own property rights, individually or in cooperation. Instead of 
being a guarantor of property rights, the State is seen as an obstacle which nation- 
alizes the matter of solving property disputes, which steals from those whose prop- 
erty it claims to protect, and which defines property rights very weakly and badly 
(Micklethwait, 1981). 

Despite the generosity of this view, real human society lacks unfortunately the 
required mutual respect and trust. Garret Hardin (1968) explained, in his “Tragedy 
of the Commons”, that unrestricted access to a commons results in its overexploita- 
tion due to the selfish behaviour of individuals. Hardin is justified by Max Stirner’s 
(1844) egoism - a branch of individualist anarchism - whereby might equates with 
right, and possession coincides with property: 

I do not step shyly back from your property, but look upon it always as my property, in 
which I need to ‘respect’ nothing. Pray do the like with what you call my property! 

Half a century ago, Philip C. Jessup and Howard J. Taubenfeld (1959, p. 276) 
warned that the renunciation by nation states of potential sovereignty would be 
consistent with a political void in the extraterrestrial realms, whilst “[wjithout a 
political order there might well develop a state of competitive anarchy”. The con- 
sensual character of space law, the lack of State sovereignty in the celestial realms, 
coupled with the existence of several attributes of property rights, result precisely 
in an anarchist current state of affairs on the celestial bodies - a “voluntary order”. 
The required respect for the interests of other States parties in using the Moon, as 
well as the consultations provided as a solution should the same not be respected 
(Article IX OST) support the above view. 
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The current anarchical state of affairs may change, like in the case of Spitzbergen, 
through the establishment of a State sovereignty - be it through the abrogation of the 
non-appropriation principle, through the remote transition to self determination of 
planetary settlements, or through an international solution, as envisaged by Jessup 
and Taubenfeld (1959, p. 276): 

[A]n international solution implies a renunciation of potential sovereignty by national States 
and an assumption of some responsibility for the maintenance of order by some general 
international organization. 



4.4.5 Fifth Viewpoint: Private Appropriation May Occur 
Under International Sovereignty 

Whereas Article II of the Outer Space Treaty, para. 3 of the 1963 “Declaration of 
Legal Principles Governing the Activities of States in the Exploration and Use of 
Outer Space” and Article 11.2 of the Moon Agreement brand the extraterrestrial 
realms as “not subject to national appropriation”, no mention is made to interna- 
tional appropriation. The above series of norms has an ambiguous meaning as to the 
possibility of international sovereignty on the Moon. 

As early as 1959, the United Nations Ad Hoc COPUOS hinted that “some 
form of international administration over celestial bodies might be adopted” (Dem- 
bling, 1997, p. 35). C. Wilfred Jenks (1965, p. 201) believes that territory “might 
be appropriated by the United Nations acting on behalf of the world community as 
a whole”, and that such appropriation is the only type not forbidden by the 1963 
Declaration. Nonetheless, Jenks does not vest de lege lata sovereignty in the United 
Nations, but considers it “an open one for the future”. A lexferenda proposal ad- 
vanced by Carlos Betancourt (1997, p. 309) calls for amending the Outer Space 
Treaty by providing for the sovereignty and jurisdiction over celestial bodies and 
natural space resources to be exercised by mankind. 

The Moon Agreement does address the issue of international lunar ownership/ 
sovereignty in Article 1 1.3, providing: 

Neither the surface nor the subsurface of the moon, nor any part thereof or natural re- 
sources in place, shall become property of any . . . international intergovernmental . . . 
organization. . . The foregoing provisions are without prejudice to the international regime 
referred to in paragraph 5 of this article. 

The first part of the above norm would outlaw the appropriation of the Moon by any 
international intergovernmental organisation - be it the United Nations. Nonethe- 
less, the prohibition is circumvented by not impeding upon the international regime 
envisaged in Article 1 1.5 of the MA for the exploitation of the lunar resources. 

De lege lata, no such regime has yet been set up, nor have the United Nations or a 
different global organization formally establish sovereignty on the Moon. Whereas 
in 1969 the Apollo 11 crew “came [to the Moon] in peace for all mankind”, no 
United Nations flag was implanted in the lunar soil - be it as a symbolic gesture 
- despite the matter having been pondered within NASA (Platoff, 1992). However, 
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in 1997, the United Nations Secretary-General Kofi Annan stated that the historic 
mission of the United Nations is, inter alia, “to convey to future generations the ma- 
terial and cultural heritage that we hold in trust for them” (Annan, 1997, para. 1). His 
failed proposal to reconstitute of the UN Trusteeship Council as “the forum through 
which Member States exercise their collective trusteeship for the . . . common areas 
such as . . . outer space” (Annan, 1997, para. 85) as well as the Common Heritage 
tenets of the Moon Agreement allude to sovereign or quasi-sovereign ambitions by 
the UN. In the cognate matter of the deep seabed, such a move was met by vocal 
criticism from commentators like Oliver North (2005), who stated that the 1982 
United Nations Convention on the Law of the Sea “puts 70 percent of the earth’s sur- 
face under the despot- doting, corrupt and unaccountable ‘governance’ of the United 
Nations”. Wayne White (1985, footnote 378 at p. 81) quotes David Caronhas’ view 
that “the seabed proposals of UNCLOS III set a precedent regarding systems of 
governance that is contrary to basic American interests and beliefs”. 

A sovereignty vested in the United Nations would clarify both the “international 
law” and “civil law” situation of the Moon as a territory. As the public trustee of the 
Moon and other celestial bodies, the UN would manage the extraterrestrial realms 
and, in the view of the active character of the trust, could privatize the extrater- 
restrial realms and could protect the landed property rights thereon. This tender is 
however unlikely, given the historical and ideological evolution of the UN. In the 
same time, a sovereignty vested in the United Nations would transcend its current 
powers, transforming it into a world government. 



4.5 Conclusion 

Appropriation of land can exist outside the sphere of sovereignty, but its survival 
is dependent upon endorsement from a sovereign entity. As the Outer Space Treaty 
prohibits the national appropriation of outer space and celestial bodies, a State en- 
dorsement would be interpreted as a means of national appropriation - hence it 
would be unlawful de lege lata. An assumption of sovereignty by the United Nations 
would also be unlawful, transcending its powers assigned by the UN Charter. 




Chapter 5 

The Commons Regime: Everybody’s 
and Nobody’s 



Et quidem naturali jure communia sunt omnium haec, aer, 
aqua profundus, et mare et per hoc littora marts 

Institutes of Justinian, II., I., 1. 

I own a flower that / water every day. I own three volcanoes 
that I clean every week . . . The fact that I own them, is useful 
to [them]. But, you are not useful to the stars. . . 

Antoine de Saint-Exupery (1946) 

5.1 Introduction 

Article I of the Outer Space Treaty proclaims that the extraterrestrial realms - outer 
space, including the Moon and other celestial bodies - shall be “free for exploration 
and use by all States without discrimination of any kind, on a basis of equality”, and 
that “there shall be free access to all areas of celestial bodies”. The exploration and 
use of the extraterrestrial realms is declared as being the “province of all mankind”. 
This norm effectively establishes among the States Parties an open access and free 
use regime on the Moon, making it a public good whose owner is everybody and 
nobody. Several other tenets of the Outer Space Treaty confirm and elaborate the 
above regime. 



5.2 The Extraterrestrial Realms as a Commons 

About 15 centuries ago, the Corpus Juris Civilis proclaimed that access to the 
seashore pertains to everybody on the basis that, “[b]y natural law itself these things 
are the common property of all: air, running water, the sea, and with it the shores of 
the sea” (Institutes of Justinian, II.,I.,1.). A few paragraphs later (IT, I., 5), the same 
norm stated that “seashores are regarded as the property of no one but being of the 
same legal status as the sea itself and as things lying under the sea, earth or sand”. 

While the number of public goods has increased over the centuries, the con- 
fusion between everybody and nobody has been perpetuated. As remarked by 
Grotius (1608), “in the legal phraseology of the Law of Nations, the sea is called 
indifferently the property of no one (res nullius), or a common possession (res 
communis), or public property (res publica)”. Judith Fitzpatrick (1991) writes that. 
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under Australian law, “fish are common property” and that “fisheries resources 
are publicly owned, being at once everybody’s and nobody’s”, while Herman 
Haeruman (1995) speaks about natural resources that have always been “open- 
access resources (everybody’s and nobody’s property)”. Andrzej Kaczmarczyk 
(2003, p. 3) considers that the Internet has neither a proprietor nor a ruler, belonging 
to “everybody and nobody as the society itself”, while Ezio Manzini (2002) defines 
common goods as “goods’ that belong to everybody and nobody in particular” and 
that, as long as they remain common, “cannot be reduced to marketable products 
and cannot therefore be bought or sold”. 

The category of goods above is known under different names: open-access re- 
sources, common goods, public property, public spaces, the commons, etc. Together 
with the oceans and atmosphere, the extraterrestrial realms are said to form part 
of the “global commons” - a misleading classification because these lie, physi- 
cally, outside the globe. As explained by Hoffstadt (1994, p. 567), there is prac- 
tically a consensus among scholars that the “province of all mankind” concept 
valid for the extraterrestrial realms draws upon the Roman property notion of res 
communis - i.e., “that States have rights of free access and use - but not rights 
of ownership - to the shared property of the community” - the same being the 
basis for the “freedom of the high seas”. As new oceans and new shores, the 
outer space and the extraterrestrial realms belong to everybody and nobody or, in 
the convoluted Latinism of space lawyers, they are “res communis rerum publi- 
carum (omnium)’’ (Wassenbergh, 1991, p. 61) or “res communis omnium civicum’’ 
(Magno, 1972, p. 165). 

The res communis/res publicalo^&a access regime pertains to many legal tradi- 
tions. For instance, the 1839 Constitution of the Cherokee Nation provides in Article 
1.2 that: 

[t]he lands of the Cherokee Nation shall remain common property; but the improvements 
made thereon, and in the possession of the citizens of the Nation, are the exclusive and inde- 
feasible property of the citizens respectively who made, or may rightfully be in possession 
of them. 

The same common/public property regime exists in an anarchist society. As ex- 
plained by the A-Infos Project - a group of “revolutionary class struggle social 
anarchists, anarcho-communists, libertarian communists, syndicalists and others 
who hold similar opinions”, in an anarchist society “everybody and nobody” owns 
property: 

Land, houses, offices, machinery, factories and infrastructure are all held in common. These 
commodities are neither bought or sold, they are used by whoever needs to use them. . . . [I]f 
you don’t use particular goods and property, those goods or property will become available 
to somebody who needs them (A-Infos News Service, 2002). 

The commons regime is not monolitichal; the freedom of access varies from ab- 
solute to limited. On the right, it is bordered by res nulUus - goods that belong to 
no-one and can be privately appropriated. As explained by L.F.E Goldie (quoted in 
Hoffstadt, 1994, pp. 567 and 588), the most lenient form of the commons is repre- 
sented by res communis, whereby property is owned by the community as a whole. 
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and every member has the right to use the property without having exclusive own- 
ership rights. A stricter approach is the res publica, whereby the common property 
is centrally enclosed and cannot be used without permission from the community. 
On the left, it is bordered by the Common Heritage of Mankind regime, or the res 
communis humanitatis, whereby users have to share with the community the benefits 
accrued from the use of the commons. 

In the extraterrestrial realms, there are several regimes based on the commons 
paradigm. The most lenient form of res communis, as applied by most actors to 
the celestial realms and most of outer space, contains nonetheless several regula- 
tions and is not strictly an open access regime. According to Article I of the OST, 
the freedom of exploration and use of the extraterrestrial realms pertains to States. 
Article VI of the OST requires non-governmental entities to obtain authorization 
from the appropriate State Party in order to carry out activities in the extraterrestrial 
realms, and to consent to being continually supervised by same. States bear inter- 
national responsibility for national activities carried out in outer space and on the 
celestial bodies, whether these are performed by governmental entities or by private 
enterprise. The regime is therefore a hybrid of res communis - at international level 
- and res publica at municipal level, given the need for a nationally issued license. 
Last, but not least, the celestial bodies are considered by several States as being the 
Common Heritage of the Mankind - a regime going beyond the commons paradigm. 



5.3 The Celestial Bodies as Res Communis 

As stated above, most of the actors in space regard the extraterrestrial realms as 
res communis. As such, they are open for use by all States, with no discrimination 
whatsoever, on a basis of equality. Article I of the OST, where the above principle is 
enshrined, proclaims the exploration and use of the extraterrestrial realms as being 
the “province of mankind”, and establishes a regime of “free access to all areas of 
celestial bodies”. Other provisions in the OST confirm the res communis regime 
and elaborate it. Whereas several rules are established and ought to be respected 
by the State Parties to the OST, most of these remain at the stage of principle - 
as recognized by the OST title - “Treaty on Principles Governing the Activities of 
States in the Exploration and Use of Outer Space, Including the Moon and Other 
Celestial Bodies”. Many open access regimes are self-regulatory, and where the text 
of the law is silent, custom is bound to develop. 



5.3.1 Attributes of Res Communis 

As explained by French jurist Pothier - quoted by the U.S. Supreme Court in Geer 
V. Connecticut (\%96y. 



The first of mankind had in common all those things which God had given to the human 
race. This community was not a positive community of interest, like that which exists 
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between several persons who have the ownership of a thing in which each have their par- 
ticular portion. It was ... ‘a negative community,’ which resulted from the fact that those 
things which were common to all belonged no more to one than to the others, and hence no 
one could prevent another from taking of these common things that portion which he judged 
necessary in order to subserve his wants. Whilst he was using them, others could not disturb 
him; but when he had ceased to use them, if they were not things which were consumed by 
the fact of use, the things immediately re-entered into the negative community, and another 
could use them . . . These things are those which the jurisconsults called ‘res communes’. 

In a nutshell, res communis implies freedom of an actor to use a good; as long as 
one uses this good, one may not be obstructed by another, yet this latter is free to 
use the good as soon as the hrst has ceased to use it. 

While private appropriation of the extraterrestrial realms may not exist on its 
fullness under a res communis regime, some of its elements are permitted. As stated 
elsewhere in this work, property is an embodiment of three attributes - jus utendi 
(the right to use), jus fruendi (the right to enjoy the fruits) and Jus abutendi (the right 
to “abuse” one’s own good). Res communis is built around Jus utendi yet forbids Jus 
abutendi. As to Jusfruendi - i.e., to collect the “fruits” of the extraterrestrial realms - 
this is addressed elsewhere in this volume. 

Under space \usn,Jus utendi is not absolute; the right of using the Moon and other 
celestial bodies has to be carried out “exclusively for peaceful purposes” (Article 
IV OST, Article 3.1 MT). Article IX of the OST requires the State Parties to use 
the principle of co-operation and mutual assistance as a guide in the exploration and 
use of the outer space and celestial bodies. The State Parties need to conduct all 
their activities in the extraterrestrial realms “with due regard to the corresponding 
interests of all other States Parties”, according to the same legal norm, this provision 
being reproduced in Article 2 of the MA. The Outer Space Treaty elaborates, up 
to a certain degree, the mechanism for accommodating the interests of the other 
members of the public. Thus, Article IX requires States Parties to publicize, “to 
the greatest extent feasible and practicable” the nature, conduct and locations of 
their space activities. If an activity by a State Party or one of its nationals is likely 
to cause “potentially harmful interference” with the space activities of other States 
Parties, the hrst State Party is required by the same tenet to “undertake appropriate 
international consultations” prior to carrying out such activity. In the same time, 
should a State Party to the OST rightfully fear that a space activity of another State 
Party could harmfully affect its own activities, the hrst State is entitled to request 
appropriate consultations on this subject. While the Treaty makes no mention of it, 
it is nonetheless understood that a “hrst-come, hrst-served” regime exists. 

In the spirit of Article IX OST, Brooks (1968, p. 347) considered that, were a 
space resource so scarce that its use would endanger future uses or the needs of other 
States, “this situation may be an appropriation” and consultations would have to be 
held: “In such case the resource may be shared, or conhicting needs may be subject 
to settlement by agreement or adjudication”. Five years prior to the enactment of the 
OST, Ernst Fasan (1962, p. 1 1) asked: 

If on Mars a very valuable pool of water is found and one state sets up a base, which depends 
completely on this water resource, has then another state or party got the right to extract this 
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water (or a part of it) for purposes of its own and thus to coerce the other state to liquidate 
its base at once, or, far worse, causes the death of all inhabitants of the station in question? 

The answer, under the light of Article IX, is certainly in negative, and such a situa- 
tion would violate even the Lockean proviso, i.e., that one has the right of acquisition 
only if one leaves “enough and as good” for others (Locke, 1690, Section 26). 

Article IX of the OST also forbids States Parties to cause harmful contamination 
of the extraterrestrial realms when studying and exploring them. Article 7.1 of the 
MA expands the above provisions, asking States Parties who explore and use the 
Moon and other celestial bodies, to prevent the disruption of the current balance 
of these extraterrestrial environments “whether by introducing adverse changes in 
that environment, by its harmful contamination through the introduction of extra- 
environmental matter or otherwise”. Whereas no “abuse” is allowed literally by 
Article IX OST, nor are the other forms of jus abutendi. The third attribute of owner- 
ship embodies the “right to abuse” property - that is, to have a full dominion over it. 
In civil law, this is the right to dispose of one’s property - to transform, destroy and 
alienate it - in other words, to use a good for a final end that cannot be reiterated by 
the same person (Allard, 2001, Section 3. 2. 2.2). Res communis lacks transferability, 
marketability. As explained by Robert P. Merges and Glenn H. Reynolds (1997, 
p. 121), rights can be separated in two broad classes, namely usufruct - “a right to 
continued use for a limited time” and fee - “a more permanent interest that can be 
traded, devised, or otherwise transferred”. According to the two authors: 

For some purposes, the usufruct may prove to be valuable in the space environment, but 
generally we have in mind a fee interest, more specifically a right akin to the fee simple of 
Anglo-American law. The fee interest has the advantages of predictability . . . and flexibility. 

The absence of the fee - or nuda proprietas - is what distinguishes the res commu- 
nis from the full property rights regime proposed by some authors and addressed 
elsewhere in this work. No right to trade extraterrestrial real estate currently exists. 



5.3.2 Conflict of Users vs Conflict of Uses 

A commons regime for the extraterrestrial realms must secure the harmonious co- 
habitation of exploitation activities with other uses of outer space and celestial 
bodies. Finding a way to accommodate conflicting interests and translating it into 
legal norms is a difficult task; as Karen Cramer (1997, p. 352) agrees, “[m]ining, 
astronomy, geology, solar power, manufacturing and landing facilities are not all 
compatible”. This being said, the question arises: do certain freedoms of outer space 
have precedence over others? Should exploitation activities be sacrificed on the altar 
of the science, or vice versa? The existing Corpus Juris Spatialis already contains 
some clues, while some others may be given in line with the regimes existing for 
the Antarctic and even domestic regimes. 

We have shown supra that Article I of the Outer Space Treaty enshrines the 
non-discriminatory freedom of exploration and use of the extraterrestrial realms, and 
establishes the unhindered access to all areas of celestial bodies. No prior permission 
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is required by States Parties to conduct space activities, but Article XI of the OST 
requires them to make public their space activities. The UN Secretary General, one 
of the authorities who need to be informed according to the same article, is a pas- 
sive register of priorities rather than an assigner of rights. From Article IX of the 
Outer Space Treaty we can infer the existence of a non-interference principle in the 
law of outer space; the existing principle as covered by the Outer Space Treaty is 
concerned with accommodating conflicts of interests between different users rather 
than between different uses. The OST does not establish any priority of uses of the 
celestial bodies; any use is allowed, provided it is exclusively for peaceful purposes 
(Article IV) and does not harmfully contaminate the celestial body (Article IX). 

The answer is, therefore, that the laissez-faire regime enshrined in the Outer 
Space Treaty does not discriminate against actors and does not discriminate against 
activities. During the negotiations for the Outer Space Treaty, there were voices who 
called for a less permissive regime; according to Csabafi (1971, p. 4), the French 
delegate to the UNCOPUOS suggested the inclusion of a provision in the OST 
to the effect that priority be given to certain types of exploration and use. Three 
decades later, Cramer (1997, p. 354) called for setting aside historical and scientific 
reserves on the moon prior to making any other territorial assignments, which would 
include sites of historical and geological importance, as well as an area reserved for 
astronomical observatories. She also considered that other locations with special 
potential uses ought to be reserved, such as the equatorial longitude 33.1°E, seen as 
the ideal site for a mass launcher, as well as other areas which are most appropriate 
for power beaming to the Earth. 

An interesting case-study has been advanced in 1994 by Jean Heidmann; the 
French astronomer introduced the space law community with the proposal for the 
establishment within the upcoming decades, of a dedicated crater on the lunar far 
side harbouring all high sensitivity radio astronomical observations devoted to the 
scientific investigation of the universe, such as SETT The dark side of the Moon 
attracted interest as the ideal location for such activities, because sites on or in direct 
view of the Earth would be tainted by the vast man-made frequency interferences. 
Far from monopolizing all of the lunar far side for radio astronomy, as feared by 
those envisioning lunar exploration and exploitation, this proposal called for the 
use of “just one very specific neatly singled out crater”, namely Saha - a 100 km 
diameter circular strongly walled crater by Mare Smithii. This choice for a specific 
single crater is seen as a means for simplifying the finding of solutions for a harmo- 
nious cohabitation with other activities for the exploration and exploitation of the 
Moon. The proponent urged that the space law aspects of this project be discussed 
by legal bodies, namely the means of initiating the discussion, the identification of 
the legal problems raised, their solution, the plan for a mutual understanding, and 
the frame for their elaboration. In pleading for possible legal solutions, Heidmann 
stressed humankind’s “political and philosophical duty ... to provide for such a 
safe, unique and limited location from which SETI can be pursued for the future 
benefits of our global culture” (Heidmann, 1994, pp. 255-256). The extraterrestrial 
property rights aspects of this project are the uniqueness of this very specific site, 
the need for an exclusive use, the prior allocation of user rights for that particular 
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site preceding actual occupation, and the preference for scientific activities in the 
detriment of other activities such as mineral resources exploitation. 

Heidmann’s call for legal opinions has been answered by several academics. For 
instance, A. A. Cocca (1995, pp. 270-273) sees the Saha project as an opportunity 
to invigorate the Common Heritage of the Mankind principle, embodying its first 
tangible application in its real interpretation. He finds nothing to impede its legal 
support (Cocca, 1995, p. 273) - quite the opposite, having to be recognized (ibid., 
p. 270). The legal problems - “[t]he establishment of the priority in the right of the 
facility by a registration procedure with the ITU” can be solved, in Cocca’s opinion, 
“[b]y paying special consideration to the principles of the Moon Agreement, in par- 
ticular . . . the common heritage of Mankind” (ibid., p. 272). The legal framework 
for “affecting a crater in the Moon with specific aims - the benefit of humanity” 
is “sufficiently broad and complete to develop the proposal” (ibid., p. 271). Most 
important, Cocca considers the reservation of a lunar site for scientific activities and 
its utilization towards the common good of humankind as being a precedent for fu- 
ture utilization of the CHM principle “integrated in a whole of non-transferable and 
unrenounceable rights” (ibid., p. 270) and “providing useful information in the near 
future when other space activities will be undertaken on the Moon” (ibid., p. 272). 
As a procedure, Cocca envisages the start of a “discussion among international aca- 
demic organizations, lAF, IISL, lAA, ICSU-COSPAR, lAU; afterwards ITU/Bureau 
of Radio Communications, Study Group for frequencies 1-5 Ghz”, then reaching a 
mutual understanding by “publishing a common specific system proposal through 
the international academical institutions mentioned above, to be presented at the UN 
COPUOS and ITU” (ibid.). 

Steven E. Doyle (quoted by Cocca, 1995, p. 272) suggests informal consul- 
tations with the ITU for international registration and recognition, having then 
“the facility identified in the international radio frequency mechanism”, with the 
aim of establishing “priority of right of the far side facility”. This would be 
doubled by submitting the Saha proposal to ICSU-COSPAR, the lAA and the 
lAU, all these phases being able to “create a historical precedent and provide 
for information in the near future when space activities will be undertaken on 
the Moon”. 

Francis Lyall believes that it is a matter of urgency in setting aside certain areas 
of the moon for scientific research. He considers that such a proposal is, broadly 
speaking, unobjectionable and considers the particular case of dedicating the Saha 
crater for SETI research as deserving “a special consideration, care and protec- 
tion, whether we have a whole-lunar agreement, or a less formal arrangement” 
(Lyall, 1998, p. 136). He argues that the Moon Agreement as it stands does not offer 
enough protection for a dedicated site for radio astronomy, given that Article 8.3 
of the said treaty “merely requires that activities of states parties to the Agreement 
shall not interfere [with] the activities of other states parties on the Moon. This 
is quite vague and imprecise.” Lyall agrees that a “proper formal setting aside of 
a specific site, and its protection for radio astronomic purposes” is required, this 
having to be done “before any further steps are taken in Moon exploration” (Lyall, 
1998, p. 137). 
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Patricia Sterns and Leslie Tennen correctly consider that Article I of the OST, 
which guarantees non-discriminatory freedom of exploration and use of the extrater- 
restrial realms and free access to all areas thereon, appears to run against the setting 
aside of a lunar area if this action would restrict the activities of states in its use 
and exploration. In their opinion, if unilaterally declared, such a restriction could 
even equate with national appropriation (Sterns and Tennen, 1999, p. 396). In the 
event such a zone is dedicated, they believe that other states are not prohibited by 
the OST from conducting activities in such areas, though they are required to seek 
consultations as provided by Article IX of the same document. The two authors 
accurately state that the rights of use and exploration are protected by the OST, but 
such rights appear to be linked to actual rather than projected activities. The project 
of dedicating a crater for radio astronomy “by unknown entities’’ and “at some unde- 
termined future date” does not appear to involve the same rights as current activities, 
hence the OST as it stands now does not seem to directly support such an endeavour 
as Heidmann’s proposal (Sterns and Tennen, 1999, p. 397). The two authors believe 
that the SAHA proposal could nonetheless benefit from another legal text, namely 
the Moon Agreement. Indeed, its Article 7.3 requires its States Parties to inform 
the UN Secretary General and other States Parties about lunar areas having “special 
scientific interest” so that: 

without prejudice to the rights of other States Parties, consideration may be given to the 
designation of such areas as international scientific preserves for which special protective 
arrangements are to be agreed upon in consultation with the competent bodies of the United 
Nations. 

Sterns and Tennen (1999, p. 398) believe the above provision as allowing the pro- 
tection of an area of a unique scientific importance, such as the Saha crater, even 
prior to a specific mission to that area. 

Indeed, whereas the Outer Space Treaty does not favour any particular use, the 
weakly ratified Moon Agreement seems to offer priority to scientific endeavours 
rather than mineral resources exploitation. This is not a unique occurrence; on Earth, 
water use is often subject to preferences of one type of use over the other. In Kuwait, 
for example, the law ranks human consumption of water as having a higher priority 
of use than municipal and recreational use, this being more important than water use 
in forestation. The next uses, in order of preference, are industrial, agricultural, and 
private gardening (Geon, 1997, p. 293). In 1922, seven US States from the Colorado 
River basin entered into a compact establishing not only the “equitable division and 
apportionment of the use of the waters of the Colorado River System”, but also the 
“relative importance of different beneficial uses of water” (Article I, Colorado River 
Compact). Thus, the priorities of use are established in Article IV of the Compact 
as follows: 



(a) Ina.smuch as the Colorado River has ceased to be navigable for commerce and the 
reservation of its waters for navigation would seriously limit the development of its 
Basin, the use of its waters for purposes of navigation shall be subservient to the uses 
of such waters for domestic, agricultural, and power purposes [...]. 
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(b) Subject to the provisions of this compact, water of the Colorado River System may 
be impounded and used for the generation of electrical power, but such impounding 
and use shall be subservient to the use and consumption of such water for agricultural 
and domestic purposes and shall not interfere with or prevent use for such dominant 
purposes. 

In 1931, H.A. Smith (quoted by Whiteman, 1964, p. 919) offered that, in practice, 
it is impossible to set universal rules as to the priority of uses upon all rivers: 

In many cases it will be found that navigation interests have acquired a clear priority, both 
in time and in order of material importance, which cannot be disturbed except by general 
consent, but these instances, however numerous, do not warrant the assertion of a general 
rule. Even where navigation interests are prior in point of time, they may prove so unim- 
portant that they cannot be allowed to interpose an absolute veto upon the full economic 
development of the river and its tributaries. 

It can be seen from the above that priorities in water use are not universally set - 
rather, the law takes into consideration the local conditions. The lesson to be learnt 
in the further development of space law is that, on the extraterrestrial realms, no a 
priori preferences of use should be established, if such preferences need to be set - 
but, instead, the local conditions ought to be central to making such decisions. 



5.3.3 De Jure and De Facto Appropriation 

According to Dani Rodrik (quoted in Grossman, 2004, p. 2): 

The key word is ‘control’ rather than ‘ownership’. Formal property rights do not count for 
much if they do not confer control rights. By the same token, sufficiently strong control 
rights may do the trick even in the absence of formal property rights. 

Do control rights “do the trick” on the Moon? Are extensive user rights the equiva- 
lent of a de facto ownership? John R. Tamm (1968, p. 160) believes that the Outer 
Space Treaty did not address the matter of “what constitutes use and what constitutes 
appropriation”. Ernst Fasan (1966, p. 54) warns that one has to draw a very clear line 
between the two terms - when appropriation of a celestial body or area is prohibited 
and the use of such celestial body or area is allowed - given that “the main effect 
of property is that very (exclusive) use”. Gladys E. Wiles (1998, p. 523) considers 
that, under the current corpus juris spatialis, States will in fact acquire property 
rights in the lunar sections they actually use, “because other states will recognize 
that interest”. She exemplifies with a hypothetical US station on the surface of the 
Moon, and with a Russian government desiring access to the very same portion the 
US station is located on: 

Practically speaking, however, Russia will not interfere with the interest of the US in that 
portion of the Moon for fear that the US would then retaliate in the same manner. This 
idea was reflected in Johnson v M'Intosh, where the European nations recognized the ac- 
quisitions of other nations in order to insure that their own acquisitions were recognized. 
Furthermore . . . Russia would not take action against the US because Russia would not 
want the US to take action against it. 
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Stephen Gorove (1974, p. 30) considers that the prohibition of ownership over parts 
of the Moon is unfortunately a mere smokescreen, since, apart from a limited right 
of visitation, it allows “the very thing that ownership implies, including indefinite 
control and exclusion of others from the occupied area”. To Wiles (1998, p. 523), the 
fact that both the MA and OST have articles allowing states to maintain jurisdiction 
and control over objects in space and on the celestial bodies makes the prohibition 
of national appropriation illusory. 

While it is true that under the res communis regime no actor can usurp a prior user 
of a good and, in practice, possession can equate with property in this extent, this 
is not valid ad infinitum. Res Communis is the scene of a game of “musical chairs”. 
In its Article II, the Outer Space Treaty outlaws the national appropriation of the 
extraterrestrial realms by any means, including “by means of use or occupation”. In 
other words. Article II OST outlaws the application of the acquisitive prescription 
or adverse possession in outer space, both in its public and private incarnations. The 
above norm echoes the Antarctic Treaty, whose Article IV(2) states: 

No acts or activities taking place while the present Treaty is in force shall constitute a basis 
for asserting, supporting or denying a claim to territorial sovereignty in Antarctica or create 
any rights of sovereignty in Antarctica. 

As stated supra, the exercise of authority that is both continuous and peaceful can 
lead, in international law, to the establishment of a historic title. The first require- 
ment is fulfilled through the exercise of effective possession a litre de souverain over 
the territory in cause, while the second requirement is met by the lack of opposition 
to such display of authority (Blum, 1965, pp. 99-100). Whilst allowing the use 
itself, the Outer Space Treaty forbids the call upon such exercise of continuous and 
peaceful authority over a part of the extraterrestrial realms. Article 1 1 .3 of the Moon 
Agreement elaborates: 

The placement of personnel, space vehicles, equipment, facilities, stations and installations 
on or below the surface of the moon, including structures connected with its surface or 
subsurface, shall not create a right of ownership over the surface or the subsurface of the 
moon or any areas thereof. 

This provision strikingly resembles the Roman law regime of structures erected on 
the seashore. As shown supra, the Roman seashore was very similar in its public 
character with the celestial bodies; as a consequence of its use being “public by the 
law of nations”, it was “open to anyone to put a house there to which to repair for 
the drying of nets or to draw up from the sea” (Justinian Institutes II. 1. 5.), unless 
it was to the injury of others. A shed, house of refuge or construction so erected 
was the object of private ownership as long as it stood; but once the structure fell, 
was removed or came down for whatever reason, the shore was wholly free again, 
the ground reverting to the public (Thomas, 1975, p. 75; Roby, 1902, p. 410). Hugo 
Grotius (1608) considers that “public things, that is, things which are the property of 
a nation, cannot be acquired by mere efflux of time”, citing in his support Papinian: 

Prescription based upon long possession is not usually granted for the acquisition of places 
which are public by the Law of Nations. An instance of this is, where anyone abandons a 
building which he had constructed upon the seashore, or it was demolished, and another 
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person, having built a house in the same place, the former opposes him by an exception 
based upon previous occupancy; or where anyone, for the reason that he alone has been 
accustomed to fish for years in a certain part of a river, under the same prescriptive right 
forbids another to do so (Digest XLI, 3, 45). 



5.3.4 Property Status of Planetary Structures 

The scientific exploration of celestial bodies, as well as their industrial develop- 
ment, requires the placement thereon of several facilities, in the form of manned 
and unmanned stations and bases, various installations, equipments, instruments, 
and vehicles. Such artefacts - hereinafter referred to as “planetary structures” - 
exist in other international environments - namely in the Antarctic and on the high 
seas. The way the planetary structures interact with the planetary surface on whom 
or below which they are placed and, in some cases, with whom they are connected, 
raise important legal issues. 

The Outer Space Treaty allows “[t]he use of any equipment or facility necessary 
for peaceful exploration of the moon and other celestial bodies”, while forbidding 
“[t]he establishment of military bases, installations and fortifications ... on celestial 
bodies” (Article IV). Rene Mankiewicz (1968, pp. 163-164) wrote that, whereas 
the freedom of exploration use of the extraterrestrial realms implies the right to 
establish stations for these purposes, this does not result in an exclusive use of such 
stations by the State having established them. In his view, the establishment of a 
permanent station on the Moon for the exclusive use of one State or a public or 
private entity would contravene the OST as it “implies and in fact constitutes oc- 
cupation and appropriation of the land on which it is built”. Eugene Brooks (1969, 
p. 169) too considered that the building of “extensive permanent facilities” on the 
Moon, such as the “a chain of hotels and supporting facilities” would conflict with 
the non- appropriation principle of Article II OST as they would “take up an inor- 
dinate amount of terrain” and with the “benefit of all countries” principle of Arti- 
cle I as they would only serve “private individuals of one nation or a small set of 
nations”. 

The Moon Agreement left to rest the above questions by expressly entitling State 
Parties to establish “manned and unmanned stations on the moon” (Article 9.1) and 
further regulating such establishment. Thus, a State Party establishing a station is 
required by the Moon Agreement to “use only that area which is required for the 
needs of the station” (Article 9.1) and to install the station “in such a manner that 
they do not impede the free access to all areas of the moon by personnel, vehicles 
and equipment of other States Parties conducting activities on the moon” (Article 
9.2). Whereas no permission is required for the establishment of a lunar station. 
Article 9. 1 compels State Parties to promptly inform the UN Secretary-General of 
the location and purposes of that station upon establishment. 

Given that land is everlasting while a building is not, Roman law yielded the 
principle superficies solo cedit - “the building belongs to the land” (Simpson, 1976, 
p. 261) or “a building becomes part of the ground”. This means that the buildings 
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erected on foundations placed in the soil become themselves, legally, part of that 
land (Gray, 1993, p. 7). This principle has not been carried on in space law. Instead, 
Article VIII of the OST provides that: 

[o]wnership of objects launched into outer space, including objects landed or constructed 
on a celestial body, and of their component parts, is not affected by their presence in outer 
space or on a celestial body or by their return to the Earth. 

Article 12.1 of the Moon Agreement reiterates the above norm, providing that: 

[t]he ownership of space vehicles, equipment, facilities, stations and installations shall not 
be affected by their presence on the moon. 

An important question brought forward by the academia is whether a moveable asset 
set up on a celestial body becomes a fixture, conferring thus to its owner a title to 
land and to its State a “right of sovereignty by occupation over the celestial body” 
(Nauges, 1979, p. 270). In the same line, John R. Tamm (1968, p. 160) asks whether 
an abandoned planetary station is free for use and occupation by other states or 
nationals and whether it may be destroyed or removed, considering that the OST 
did not address this issue. The answer to this question has been answered in the 
section supra. 

As stated elsewhere in this volume, property boils down to control over access, 
in other words, to the right of excluding others from using a good. Sir Edward 
Coke (1628) stated that “A man’s house is his castle - et domus sua cuique est 
tutissimum refugium” . To what extent an astronaut’s station is his castle - or, to what 
degree can an entity control the access of others to a planetary structure belonging 
to it? The Outer Space Treaty, in Article XII, provides that: 

[a]ll stations, installations, equipment and space vehicles on the moon and other celestial 
bodies shall be open to representatives of other States Parties to the Treaty on a basis of 
reciprocity. 

The article is not clear as to how this reciprocity clause functions, nor does it state 
the nature of the visit. It does however require such representatives to give “rea- 
sonable advance notice of a projected visit”, so that “appropriate consultations may 
be held and that maximum precautions may be taken to assure safety and to avoid 
interference with normal operations in the facility to be visited”. 

The visitation clause has its roots in the 1959 Antarctic Treaty, whose Article 
VII (3) opens “[a]ll areas of Antarctica, including all stations, installations and 
equipment within those areas, and all ships and aircraft at points of discharging 
or embarking cargoes or personnel in Antarctica” to inspection, at all times, by 
designated observers. 

Eugene Brooks (1969, p. 169) lauds the provisions of the Outer Space Treaty, 
considering on site inspections of planetary structures highly desirable as means 
of assuring compliance with the non-appropriation principle of Article II, with the 
prohibition of military uses and that of harmful contamination. He also considers 
Article XII a warrant assuring that private activities have a proper governmental 
authorization and supervision, and that no interference with activities of other States 
occurs. Frans von der Dunk (2007, p. 253), in contrast, considers that “in principle 
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an obligatory openness to prying eyes results”, to this extent “full and uninhibited 
enjoyment of the ownership of hardware, software and knowhow, whether by pub- 
lic or by private entities” being also at issue, although the condition of reciprocity 
mitigates the impact of the visitation clause of Article XII. 

The Moon Agreement (Article 15.1) adds to the list of open structures listed in 
the OST “all . . . facilities” and omits the clause of reciprocity, while preserving 
the “reasonable advance notice” by “[s]uch States Parties” clause and its contents. 
The stated aim of this provision is to enable a State Party to verify that the ac- 
tivities of other State Parties on the Moon are compatible with the norms of the 
Agreement. 

Scott Pace (1998) laments that Article 15 of the Moon Agreement turns the ce- 
lestial bodies into “regions of lesser liberty than parts of the earth” - given its lack 
of respect for privacy and the “rights of persons to be secure in their dwellings” - 
liberties enjoyed in the democratic world. In his view, the reach of this particular 
norm has no limits, the inspection rights presumably extending to private quarters 
and personal effects and documents. Whereas such a regime, based on reciprocity, 
would be more of a simple requirement in the event of state-owned facilities and 
state employees. Pace considers that a “broad inspection requirement” like Article 
15 of the Agreement would supersede the privacy rights should facilities be pri- 
vately owned and occupied by private citizen - a situation, considers he, permitted 
by the Moon Agreement. Stephen E. Doyle (1998, p. 124) sees Article 15 of the 
Agreement as a species of a “general warrant” permitting anyone who reaches the 
Moon to “gain access to whatever it is that anyone else on the Moon is doing there” 
and creating thus “a people’s police force by permitting unlimited inspection after 
the giving of reasonable notice of a planned visit”. Yet David S. Myers (1980, p. 52) 
sees a loose interpretation of Article 15.1 of the Moon Agreement as allowing States 
to conceal activities “incompatible with the provisions of the agreement, especially 
those which relate to natural resources”. 

Whereas the “reasonable advance notice” by “[sjuch States Parties” clause and 
its contents is preserved in Article 15.1 of the Moon Agreement, the 1979 docu- 
ment provides for two instances where this does not apply. One such case in point 
concerns “persons in distress on the moon”, to whom States Parties are required to 
“offer shelter in their stations, installations, vehicles and other facilities” by virtue 
of Article 10.2. The other instance is “an emergency involving a threat to human 
life”, in this event a State Party having the outright permission, by virtue of Article 
12.3 of the Agreement, to “use the equipment, vehicles, installations, facilities or 
supplies of other States Parties on the moon”. Such use needs to be promptly noti- 
hed to the UN General Secretary or the State Party concerned, according to the same 
legal norm. This is a considerate provision, which puts human life above property. 
Ryszard Hara (1983, p. 166) notes that the above norm does not address the issue of 
compensations in the event of misuse or overuse of its provisions; he therefore advo- 
cates the creation of a UN-sponsored expert body of international lawyers, medics 
and space researchers that would serve as an advisory board to States in event of 
disputes pertaining to the said article. Stephen E. Doyle (1998, p. 123) views the 
lack of “constraints of reasonableness and prior notice” in the above provision as 
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having “many implications which appear not to have been thought through very 
well”, having “potential for possibly life threatening interference”. 

In order to avoid both abuse and criticism of the above provisions, the practice 
of British “bothies” and Finnish “autiotupa” - or “wilderness huts” - could provide 
a solution for astronauts in distress. These open dwelling shelters for temporary 
accommodation can be found along backpacking routes and in wilderness areas, and 
are available for anyone to use at no charge. Although rent-free, use of such facilities 
is subject to an unwritten etiquette, such as using the hut’s food and emergency sup- 
plies only in really urgent situations, replacement of used supplies, and greater rights 
to use the cottage by the last person to arrive than those already there. (Wikipedia 
contributors, 2006) It is hoped that purpose-built “lunar huts”, or unsophisticated 
shelters with survival kits aimed at astronauts in distress, will become a part of the 
lunar landscape when practicable. 



5.4 Res Publica and the Public Trust Doctrine 

In 1997, the United Nations Secretary-General Kofi Annan declared in his Report to 
the General Assembly that the historic mission of the United Nations is “not merely 
to act upon, but also to expand the elements of common ground that exist among 
nations” and, “over time to convey to future generations the material and cultural 
heritage that we hold in trust for them” (Annan, 1997, para. 1). Admitting that the 
UN was created mainly with the aim of serving Member States, Annan deemed that 
the Organization expresses also the highest aspirations of humans around the world 
to achieve a just world order. In this sense, he advanced “a new concept of trustee- 
ship”, advocating the reconstitution of the UN Trusteeship Council as “the forum 
through which Member States exercise their collective trusteeship for the integrity 
of the global environment and common areas such as the oceans, atmosphere and 
outer space” (Annan, 1997, paras. 84-85). 

The idea of a trusteeship over the commons is relatively new on the plan of 
international law, but has been known for a long time in several municipal law sys- 
tems as the “Public Trust Doctrine”. Through the collective trusteeship concept, the 
United Nations Secretary-General sanctioned the municipal history of the Public 
Trust Doctrine and extrapolated it in the international context. 



5.4.1 The Municipal Dimension of the Public Trust Doctrine 

The Public Trust Doctrine holds that title to certain estates is held by the State, 
as sovereign, in trust for the people The assets subject to public trust are most of 
the times the commons and essential resources, and it is the purpose of the Public 
Trust to “preserve resources in a manner that makes them available to the public 
for certain public uses” (Bray, 1999). The Public Trust Doctrine is consequently 
a management model for the commons, whereby the State takes an active role in 
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regulating the access to public goods rather than relying on the good faith of the 
users. In this aspect, it represents a shift from the res communis. 

James P. Power (1995, pp. 419^20) defines the Public Trust Doctrine as a le- 
gal concept representing the interest or rights of the public in natural resources; 
he remarks nevertheless the lack of agreement regarding the nature, purview, ap- 
plications or immutability of that interest. Indeed, as Paul M. Bray (1999) notes, 
the Public Trust paradigm is an “historical and currently evolving concept re- 
lating to the ownership, protection and use of essential natural and cultural 
resources”. 

The institution of “trust” is best known on its private law dimension, where it is 
viewed as “the legal relationship which arises when estate is owned by two persons 
at the same time, the one being under an obligation to use his ownership for the 
benefit of the other” (Mackenzie Stuart, 1932, p. 1). This relationship is constituted 
by the truster; the trustee is under the obligation to use his ownership for the benefit 
of the beneficiary. Both the trustee and the beneficiary are owners of the estate, but 
while the legal title to the estate is vested in the trustee who has trust ownership, the 
interest vested in a trustee is purely formal; the beneficial ownership belongs to the 
beneficiary (Mackenzie Stuart, 1932, p. 1). 

On its public law dimension, the equitable title to trust lands vests in the public at 
large, while the legal title vests in the State, restricted only by trust (cf. Milwaukee v. 
State, 1927, at 830). The Public Trust Doctrine is rooted in the Roman law, where the 
Institutes of Justinian (Book II, Tit. 1, 1) allowed access to the seashore to everybody 
on the basis that the air, the running water, the sea and the shores of the sea are, by 
the law of the nature, common to all. According to Power (1995, p. 419), Roman 
law was distinguishing between navigation and fishing rights, on a hand, from other 
governmental property on the other hand, in so far as the first were preserved for 
the public and could not be diverted to private interests. This idea has been drawn 
upon by the Anglo-American common law system; in England, while the sovereign 
“maintained the titles to land, the public’s rights restricted the sovereign’s capacity 
to divest or even use the land” (Power, 1995, p. 419). Furthermore, courts in the 
United States have applied the doctrine (Bray, 1999). 

In its American dimension, there is no general agreement regarding the precise 
extent of the resources hold in public trust for the people of the United States. 
Ronald W. Tank (1983, p. 71) maintains that the national natural resources of the 
United States “are to be held in trust for the full benefit, use, and enjoyment of the 
citizens of the United States”. He describes the Public Trust Doctrine as embodying 
the judicially enforceable right of a citizen to assert an interest in the public lands of 
the United States as common property held in trust for use by all people, not only of 
this generation but of future generations as well. Greg Brown (1999) explains that 
the Public Trust Doctrine: 

provides that public trust lands, waters, and living resources in a State are held by the State 
in trust for the benefit of all the people, and establishes the right of the public to fully enjoy 
public trust lands, waters, and living resources for a wide variety of recognized public uses. 



According to Bray (1999): 
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title to lands underlying tidal and/or navigable waters are held by the State in its sovereign 
capacity as trustee for the benefit of the citizens of the State who have the right to use the 
waters and adjacent land for navigation and to “fish, hunt, or bathe.... 

In the same time, the Public Trast Doctrine is incorporated in some State Constitu- 
tions, as it is the case with Hawaii, where ”[a]ll public natural resources are held in 
trust by the State for the benefit of the People” (Bray, 1999). 

In its British form, the Public Trust Doctrine is mirrored in the institution of 
Crown ownership, where rights to the regalia majora are held by the Crown in 
trust for public purposes and are inalienable. Thus, for instance, the sea below the 
foreshore and within the territorial limit is the property of the Crown in trust for the 
public rights of fishing and navigation, and the rivers which are navigable and tidal 
belong to the Crown in trust for the public’s right of passage. The British Crown also 
possesses rights to regalia minora, but in this case, the property rights possessed by 
the Crown can be alienated to others (Robson And Miller, 1991, pp. 70-71). 

It is generally agreed that title to public trust land is vested with two co-existing 
titles or interests: 

• Jus Publicum, or the equitable title, vests in the public at large, and is constituted 
of the main bundle of trust rights belonging to the public to use and enjoy trust 
lands for such public purposes as commerce, navigation, hshing and related pur- 
poses. Jus publicum interests are inalienable, the State being unable to convey 
them into private ownership or to abdicate trust responsibilities. 

• Jus Privatum, or the legal title, vests in the State, restricted only by trust, and 
is constituted of the subservient proprietary rights that may exist in the use and 
possession of trust lands. This may be conveyed by the State to private own- 
ers, but this private interest is deemed to be subservient to the jus publicum 
(Brown, 1999; Bray, 1999). 



5.4.2 The Extraterrestrial Dimension of the Public Trust Doctrine 

The application of a municipal common law institution to the international arena 
may be met with reluctance by some critics; nevertheless, as Juma and Ojwang 
(quoted in Bray, 1999) remark, the Public Trust Doctrine is not a peculiarity of mod- 
ern law, having governed the management of natural resources - especially land - 
for generations; this doctrine is in fact central to traditional juridical systems, being 
not alien even in African society. 

Although initially the Public Trust Doctrine in its Anglo-American dimension 
applied mainly to waterways and protected the rights of the public to use them for 
navigation and to hsh, hunt, or bathe, the Doctrine has been since extended to pro- 
tect other public values and other natural resources as subject to “intergenerational 
equity” (Bray, 1999). As Power (1995, p. 420) agrees, the Public Trust Doctrine is 
not to be considered fixed or static, but should instead be “moulded and extended to 
meet changing conditions and needs of the public it was created to benefit”. In this 
particular case, the changing conditions in the exploration of outer space and the 
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needs of the international public may call for adding an extraterrestrial dimension 
to the Public Trust Doctrine. 

According to Mackenzie Stuart (1932, p. 5), in the creation of a trust “the use 
of the word ‘trust’ is not necessary”, as “[a]ny words from which the intention can 
reasonably be inferred will suffice, such as ‘for the benefit of’ ... or other similar 
expressions”. The Outer Space Treaty does use such vocabulary when consecrating 
the exploration and use of the extraterrestrial realms “for the benefit and in the in- 
terest of all countries” (Article I). The Outer Space Treaty identifies the corpus of 
the trust, but fails to identify the trustee. 

The legal title - or the trust ownership - is vested in the trustee, which, in the 
case of the Public Trust, is the sovereign. On its domestic dimension, this does not 
raise many practical questions; in the case of the extraterrestrial realms, the obvious 
question is: “Who is the sovereign in outer space”? 

As outlined in the previous chapter, the non-appropriation principle of the Outer 
Space Treaty outlaws national appropriation of the extraterrestrial realms; no single 
State can act as a public trustee for the sole benefit of its nationals. George Dietrich 
and William Goldstein consider that, nevertheless “there will never be a satisfactory 
‘mechanism’ invented by human beings other than a sovereign body itself”, and 
propose therefore “the assertion of United Nations ‘sovereignty’ over those areas 
off limits to national appropriation” as the only resolution to the “paradoxical set 
of principles” of the Outer Space Treaty. The UN is seen by the two authors as 
“the logical and natural [sovereign] body”, and the collective trusteeship envisaged 
by Kofi Annan is considered an “international sovereignty” of the world over outer 
space, or a “pseudo-sovereignty” (Dietrich and Goldstein, pp. 9-11). 

The equitable title - or the beneficial ownership - is vested in the beneficiary, 
which, in the case of the public trust, is the public at large. “The public” is a very 
generic category and it lacks an appropriate legal definition. In the case of the public 
trust over the extraterrestrial realms, the identification of a precise beneficiary seems 
confuse at best, contradictory at worst. While Article I of the Outer Space Treaty 
consecrates the exploration and use of the celestial realms “for the benefit ... of all 
countries”, the preamble of the same document expresses the belief of the States 
Parties to this treaty that the exploration and use of outer space should be carried 
on “for the benefit of all peoples”. Furthermore, while the Annan (1997, para. 1) 
doctrine states that the material and cultural heritage is hold in trust for “future gen- 
erations”, Article 11.1 of the Moon Agreement classifies the Moon and its natural 
resources as the “common heritage of mankind”. The enumerated categories are 
co-fused in the very generous notion of “the public at large”. 

Another facet of the public trust, whose division occurs on a different dimen- 
sional plane, is hinted by the classical form of the trust institution, whereby any 
person may be a beneficiary (Mackenzie Stuart, 1932, p. 66), be it “capax or inca- 
pax, ... a pupil, an insane person, a child in utero - i.e., an unborn child. Humankind 
is viewed by Dupuy (1983, p. 484) not only in its spatial dimension (international 
community) but also in its historical one, being “tomorrow even more than it is 
today”. The unborn section of the mankind is, in this vision, the beneficiary of 
the trust, whereas the living are the trustees - very much in line with the position 
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consecrated by the US National Environmental Protection Act which recognizes 
that each generation is the trustee of the environment for succeeding generations 
(Bray, 1999). All generations share the global commons; as stated by Edith Brown 
Weiss (quoted in Frankman, 1993): 

[E]ach generation receives a natural and cultural legacy in trust from previous generations 
and holds it in trust for future generations. This relationship imposes upon each generation 
certain planetary obligations to conserve the natural and cultural resource base for future 
generations and also gives each generation certain planetary rights as beneficiaries of the 
trust to benefit from the legacy of their ancestors. 

Myron J. Frankman (1993) considers that the above rendering of the Common 
Heritage principle in terms of intergenerational justice - different from the one 
commonly accepted by the developing countries - may offer greater promise. In- 
deed, rather than a formal institution, the intergenerational public trust is more of 
a symbolic obligation pertaining to the living - be them from the developed or 
the developing world; as a non-institutional stewardship, it is the duty of every 
individual to carry on this mission as best dictated by the interest of the future 
generations. 

The Public Trust has been found by the American courts to be “both active and 
administrative”, as “it requires the lawmaking body to act in all cases where action 
is necessary, not only to preserve the trust, but to promote it” (Milwaukee v. State, 
at 830). In other words, the duty to conserve and protect the trust estate is balanced 
by “the duty to invest”, the trustee having the power to sell and to grant leases 
(Mackenzie Stuart, 1932, pp. 210, 231 and 260) The Public Trustee is therefore 
under an active duty to maximise the benefits that the public could take from the 
enjoyment of the trust corpus. In S. Pal Asija’s words, “[a]s trustees of the planet 
Earth, we owe it to our posterity not only to maintain but to enhance the trust” 
(First Millennial Foundation, 1997). Indeed, for the sake of the next generations, the 
cosmic res publica should be settled, offering the unborn section of the humankind 
a new home and new resources. 

The active character of the public trust doctrine has a Biblical support in the 
Parable of the Talents (Matthew 25, 14-30), where a lord entrusts his servants with 
his goods according to their abilities. By his homecoming, two of the servants have 
doubled the talents through investment, unlike the third one who buried it and re- 
turned it in the same state. After praising the two enterprising servants, the lord 
reprimands the third one for not having “put my money to the exchangers, and then 
at my coming I should have received mine own with usury” (Matthew 25, 27). 

Focke agrees with the human duty to expand that what God has entrusted upon 
them: God, in his view, “gave the world to men in common; but since he gave it 
them for their benefit, and the greatest conveniences of life they were capable to 
draw from it, it cannot be supposed he meant it should always remain common and 
uncultivated” (Focke, 1690, Section 34); God has given humans “reason to make 
use of it to the best advantage of life and convenience. The earth and all that is 
therein is given to men for the support and comfort of their being” (Focke, 1690, 
Section 26). 
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The earth is not the only corpus of the trust; its meaning expands beyond its 
boundaries, into the Universe. In 1956, Pope Pius XII, addressing at Castel Gandolfo 
to the delegates of the 7th International Astronautical Congress, said: 

The Lord God . . . did not place any limit on . . . [man’s] efforts at conquest when He said 
‘Subdue the Earth’ (Gen. 1, 28). It was rather the whole of creation which He offered for 
the human spirit to penetrate. . . (Cheng, 1957, p. 505). 

The active character of the public trust over the extraterrestrial realms means they 
are not to be left pristine in their entirety, the trustees being under the obligation to 
make the best out of the extraterrestrial realms, even if this means their exploitation 
and privatization. It is not a sin for humankind to expand in the universe and make 
use of it to the best advantage of life - to exploit the extraterrestrial resources and 
terraform other worlds; it is instead a divine command to put the talents entrusted 
upon humankind to good use. Thus, the legal regime for the extraterrestrial realms 
needs to be the most appropriate for maximizing the benefits of the present and 
future generations, and in our opinion, the active character of the public trust needs 
to prevail upon the other characters. An “alienation” of the public trust corpus 
does not run against its aims, as long as it benefits the public for whom the trus 
is meant. 

As it will be shown infra, much of the public land of the United States has been 
opened for homesteading in the past. While in 1976 a paradigm shift occurred to- 
wards keeping the public land, as a rule, in public ownership, some land can still be 
sold. According to the us US Bureau of Land Management (2000), public lands can 
be sold if they meet one of three criteria: 

1) they are scattered, isolated tracts, difficult or uneconomic to manage; 

2) they were acquired for a specific purpose and are no longer needed for that purpose; or 

3) disposal of the land will serve important public objectives, such as community expansion and 
economic development. 

A homesteading of the celestial bodies - as detailed infra- would be in accordance 
with the public trust as it would contribute to the advancement of the human so- 
ciety through their development, while “preservation” of the extraterrestrial realms 
against use would run against the public trust. 



5.4.3 The United Nations and the Public Trust 

As stated supra, in 1997 the UN Secretary General advocated the reconstitution of 
the UN Trusteeship Council as “the forum through which Member States exercise 
their collective trusteeship for the integrity of the global environment and common 
areas such as the oceans, atmosphere and outer space” (Annan, 1997, para. 85). 
Beyond suggesting a lex ferenda role for the Trusteeship Council, Koh Annan ef- 
fectively proclaimed that the United Nations holds, de lege lata, a material heritage 
in trust for the future generations (Annan, 1997, para. 1). 
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Annan’s call for transforming the Trusteeship Council in the forum through 
which States exercise their collective trusteeship for the extraterrestrial realms 
as part of the commons is the culmination of forty years of proposals coming 
from both the academic circles and civil society. As early as 1956, Walter Nash 
(quoted in Jenks, 1958, p. 367) - a leading New Zealand politician - proposed 
that Antarctica should be placed under the trusteeship of the United Nations. Two 
years later, Jenks (1958, p. 397) considered as “reasonable” that nationally appro- 
priated extraterrestrial territories “should be subject to the international trustee- 
ship system”. Not much later, Cyril Horsford (quoted in Woetzel, 1962) recom- 
mended the placement of the celestial bodies under an international trusteeship 
system set up by the UN and modelled on the existing Trusteeship Council. This 
new specialised agency, established under Article 59 of the UN Charter, would 
administer the celestial bodies through states, as under the present trusteeship 
on earth. 

The Trusteeship Council itself was created by the UN Charter, whose Article 75 
provided for the establishment under the authority of the United Nations an interna- 
tional trusteeship system for the administration and supervision of trust territories. 
Article 76 shows that the focus of the trusteeship system was the population of such 
territories and not the land itself. The next article lists the category of territories 
where the trusteeship system shall apply, areas as may be placed thereunder by 
means of subsequent trusteeship agreements that would establish the terms of the 
trusteeship: 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the Second World 
War; and 

c. territories voluntarily placed under the system by states responsible for their 
administration. 

It is to be noted that it was not the perception of a need for a public trustee for the 
commons that brought the issue to the attention of the UN General Secretary, but the 
redundancy of the Trusteeship Council once with the 1994 independence of Palau, 
the last trust territory (O’Donnell and Goldman, 1997, p. 319). In November of that 
year, the Report of the Commission on Global Governance (1994, Chapter 7) called 
for the Trusteeship Council to be given “a new mandate over the global commons 
in the context of concern for the security of the planet”. Maurice Strong (1995) 
considers that: 

[i]n practical terms, the Council would exercise trusteeship over outer space, the oceans, 
and the various environmental treaties and agreements related to the care and preservation 
of the integrity of major global ecosystems. 

One year later, Joseph Cassar, the Maltese representative to the UN General Assem- 
bly, submitted a draft resolution in the Sixth Committee requesting the Secretary- 
General to report to the 51st Session of the Assembly after having sought the views 
of the Member States on the future of the Council. While some voices in the UN 
General Assembly were calling for the disbandment of the Trusteeship Council, 
Cassar employed a different tone by restating the proposal made by his government 
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in 1990, during the 45th Session of the Assembly that, “in addition to its role under 
the Charter, the Trusteeship Council hold in trust for humanity its common her- 
itage and common concerns” (United Nations General Assembly, 1995). The 1995 
Maltese proposal was in the sense that “consideration be given to designating the 
Trusteeship Council as a trustee of the common heritage of humankind to ensure 
the necessary coordinated approach to this matter of common concern” (Morris, 
Bourloyannis-Vrailas 1996, p. 500). 

The Annan proposal intended to concentrate the jus privatum of the public 
trusteeship in the hands of the United Nations Trusteeship Council. While Strong 
(1995) deemed the mandate over the commons as seeming to be “the ideal function 
for the Trusteeship Council”, the view adopted by George Dietrich and William 
Goldstein (1998, p. 9) was more reserved: - “It remains to be seen how the member 
states will react” to the proposal of the UN Secretary-General. 

Despite having a measure of governmental and non-governmental support, the 
plan of entrusting the UN Trusteeship Council with the global commons did not 
endure, however. Less than a decade later, the same Secretary General deemed that, 
“[j]ust as we contemplate creating new institutions . . ., we should abolish those that 
are no longer needed, such as the Trusteeship Council” (Annan, 2005). It is likely 
that a UN trusteeship over the global commons would have been met with resistance 
by many of the spacefaring states - as it was the case with the Moon Agreement - 
as going far beyond its mandate. 

Some authors, while agreeing with the trusteeship over outer space, do not view 
the United Nations as the most appropriate entity to manage the extraterrestrial 
public trust lands. Indeed, the Trusteeship Council was created as an instrument of 
decolonization, not as an instrument of space colonization. Allen D. Webber (1983, 
pp. 1447-1451) believes the UN to be an “inappropriate body for celestial body 
resource development”, due to its slowness, institutional weakness, incapacity of 
enforcing any mandate and inability to respond effectively to conflicts among na- 
tions. In the same time, he sees the UN as unable to govern extraterrestrial resource 
development independent of terrestrial concerns, due to the wide range of activities 
dealt with by the UN; in his view, a UN regime would fail to install confidence in 
investors and will be “inconsistent with the principle that space should be developed 
for the benefit of the mankind, and not for the benefit of nations”. As an alternative, 
he proposes a regime for exploitation of extraterrestrial resources that would be 
governed by “an autonomous panel of individuals, not dominated or controlled by 
any nationalistic entities”. 

An alternative to the UN Trusteeship Council as trustee of the extraterrestrial 
realms, the “United Societies in Space” (USIS) advocate the establishment of a 
“Regency”. Declan J. O’Donnell (1999, p. 7) considers that, given its uniqueness, 
outer space is not yet ready for the full measure of self governance, being therefore 
in need of a transition stage before acquiring full UN membership. As a practi- 
cal transitory solution, he co-founded together with Philip R. Harris the USIS, a 
Colorado non-profit corporation sponsoring the Regency of the United Societies 
in Space - ROUSIS (O’Donnell, Harris 1998, p. 271). ROUSIS is a space gover- 
nance regime envisaged as a “trustee government”; its Constitution starts with a 
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“Declaration of Trusteeship”, where the beneficiary is identified with “all of hu- 
manity and the Earth Nations in which they reside, consistent with the terms of 
the Outer Space Treaty”, while Article 1.7 proclaims that “ROUSIS shall represent 
all humankind as beneficiary”. The corpus (“the res of this trust”) is to consist of 
“space resources, the trustee having to “manage same for the benefit of all, asserting 
jurisdiction to that end” (O’Donnell, 1999). The ROUSIS is envisaged to “fill in fhe 
political void in outer space with a civilian governance entity”, its principal mission 
being “to build an off world estate with a traditional space governance capacity 
within 100 years” (O’Donnell, 1999, pp. 2 and 7). ROUSIS is seen by its promoters 
as a transitional government for outer space that would operate on earth until the 
latest 2100, when it will wind up its affairs in favour of an “in-space governmental 
convention of settlers”. “As settlers arrive in space and establish communities” - 
proclaims the ROUSIS Constitution - “then those settlers shall be deemed priority 
beneficiaries, consisfenf with the United Nations Charter of 1947 in respect to ter- 
ritories not yet ready for the full measure of self-governance” (O’Donnell, 1999, 
Annex, p. 1). Until then, a convention is called for August 4, 2000 in Denver to 
establish the ROUSIS, a number of 200-2,000 regents being elected to the Regency 
(O’Donnell, 1999, p. 7). 

The activities of the Regency are based on the premise that ROUSIS is a govern- 
ment; as such, it is entrusted with extensive attributes in the field of property rights. 
Thus, ROUSIS is to have the authority to “grant, regulate and terminate common law 
usage rights in the nature of leaseholds and easements” (O’Donnell, 1999, Annex 
p. 2, ROUSIS Constitution Article 1 Section 5), being “the exclusive granter of such 
property rights to space resources in space subject to treaty provisions provided 
to the contrary from time to time”. These rights are to be administered “for the 
common good consistent with a consensus space development plan by ROUSIS 
and the municipal authority related to the estate”, and no lease or easement “shall 
exceed 99 years and each shall be defeasible by ROUSIS for cause, as well as be 
limited in time and space and character to meet the societal purpose for which it is 
granted”. 

As a lex situs, the ROUSIS legislature is to “provide appropriate procedures for 
the usage of space resources, the kinds of estate to be granted, the formula for con- 
sideration and fees, and the terms for holding same”, and to “fix procedures for fhe 
addition of statutes and rules and policies. Both civil and criminal laws shall be 
made ...” (Article 1.6). In its Executive Branch, ROUSIS is to have “special pow- 
ers (...) to maintain and promote ... societal rights that are deemed to run with the 
territory and will become part of any successor government therein “(Article II. 10); 
thus: 

A body of Common Law estates in property shall be deemed approved, such as tenancies of 

99 years or less, easements, and trust estates, as well as a Common Law of contracts, torts, 

and criminal laws, as extended to outer space herewith (Article II. 10). 

Initially - prior to promoting ROUSIS - O’Donnell and Harris considered the 
establishment of a space “Metanation” to serve as trustee manager of the inter- 
planetary commons for all humankind (O’Donnell, 1996, p. 3) and was to be 
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founded - according to O’Donnell and Harris (1988, pp. 275, 278-279) - by the 
spacefaring nations through the UN under a “Trusteeship Council for New Ter- 
ritories’’, where spacefaring nations would act as trustees for one hundred years. 
Under the auspices of the Metanation, a “Lunar Economic Development Authority” 
was envisaged to function, being entrusted, inter alia, with ”leas[ing] surface rights 
for private or public sector lunar macroprojects and collect fees therefrom”. While 
replacing the Moon Agreement with a new “Treaty on Jurisdiction in Outer Space”, 
the establishment of the Metanation was considered by its initiators as a “pro-space 
development approach” preserving the concept of Common Heritage of Mankind 
(O’Donnell and Harris, 1998, pp. 275, 278-279). The Metanation was viewed by 
its promoters as able to solve the issue of ownership of space resources, by defining 
and registering benefit shared resources. Thus: 

The public part is dedicated to public improvements and the rest is leased, subject to ongo- 
ing rents and royalties for the benefit of all. A system of private property will result in outer 
space, albeit subject to rules of equitable estates and other restrictions. No fee titles are 
anticipated but the equitable estates may be adequate for commercial uses, at least among 
users of equal status in the venue. All titles will remain inchoate, defeasible, and infirm but, 
nevertheless, entirely adequate for commercial purposes, much like the long term lease as 
an equitable estate for private property purposes (O’Donnell, 1996, p. 5). 

It was agreed in the ROUSIS constitution that ROUSIS shall not be established 
“so long as all space faring nations object to its establishment at the Denver Space 
Convention on August 4, 2000 AD” (O’Donnell, 1999, Annex p. 10: ROUSIS Con- 
stitution Article VII, Section 2). 



5.5 Arguments for the Commons Paradigm 

The current res communis regime is the lex lata in outer space. As such, it is accepted 
by most of the actor on the space scene. As recognized by Andrzej Gorbiel (1985, 
p. 142), “the principle of the freedom of the open sea served as a justification for the 
principle of the freedom of outer space”. The former has been defended by Hugo 
Grotius (1608) on the grounds that: 

[t]hose . . . who deny this law, destroy this most praiseworthy bond of human fellowship, 

remove the opportunities for doing mutual service, in a word do violence to Nature herself. 

Patricia Sterns and Leslie Tennen (2002, p. 2) favour the status quo on the basis that 
there are enough examples where private entities can profitably extract resources 
from lands they do not own, this making fee simple ownership of extraterrestrial 
property irrelevant. As practical examples, they give logging rights, offshore oil 
platforms, and grazing leases on public lands. The two authors consider that the 
prohibition of claims of appropriation helps to assure that all states have the right to 
access to outer space and enables the uniform preservation of extraterrestrial envi- 
ronments (Sterns and Tennen, 2002, p. 4). In the same time, the prevention of armed 
conflicts into space and the maintenance of international peace and security are more 
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useful to the world than would be the abrogation of the non-appropriation principle 
(Sterns and Tennen, 2002, p. 5). 

Alanna Hartzok (2000) believes that “the Earth is the birthright of all people” 
and calls for imposing “natural resource taxes” that would function as user fees and 
would ensure “fair and efficient use of God’s gift to all”. In support of this argument, 
she quotes Thomas Paine: 

Men did not make the earth ... It is the value of the improvement only, and not the earth 
itself, that is individual property ... Every proprietor owes to the community a ground rent 
for the land which he holds. 

As men did not make outer space either, the argument carries on into the extrater- 
restrial realms. 



5.6 Arguments Against the Commons Paradigm 

The current regime has critics from both ends of the political spectrum. Whereas 
authors of conservative and libertarian persuasion would like to see a privatization 
of the extraterrestrial realm, there are voices on the left that call for sharing what 
has been extracted from the common pool. Many of the arguments advanced by 
the two sides will be presented in the following two chapters. Besides ideological 
arguments, the res publica is criticized on practical grounds. 

The main tangible argument against the paradigm has been formulated by Garret 
Hardin (1968). His “tragedy of the commons” thesis holds that unrestricted access to 
a commons results in its overexploitation due to the selhsh behaviour of individuals. 
Lawrence D. Roberts (1990, p. 167) explains that, when a parcel is assigned for 
common use, each person with the ability to exploit the commons will proceed 
accordingly, because the individual benefit received by him is much greater than the 
joint loss received from his removal of resources. Whereas the beneht belongs to 
the user, the loss is shared among many parties. This state of fact, as explained by 
Roberts, prompts each individual to continue to enjoy the commons far beyond the 
threshold where the beneht to all parties is maximized. This natural egoism has been 
remarked more than two millennia ago by Aristotle (350 BC, Section 2.3): 

Eor that which is common to the greatest number has the least care bestowed upon it. Every 
one thinks chiefly of his own, hardly at all of the common interest; and only when he is 
himself concerned as an individual. 

Roberts (1990, pp. 167-168) clarihes that the commons principle is applied chiehy 
to hshing in the high seas, and to lands for grazing, foresting and farming - 
renewable resources with a limited ability to replenish themselves. The tragedy 
of the commons, according to him, occurs when exploitation goes beyond the 
renewability rate. 

Quantity-wise, most of the resources of the extraterrestrial realms are inex- 
haustible in practice. Nonetheless, the tragedy of the commons may occur in scarce 



resources. 
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On philosophical grounds, the enclosure of the commons is seen as natural by 
some authors. As explained by John Locke (1690, Section 33), “God gave the world 
to men in common, but since He gave it them for their benefit and the greatest 
conveniencies of life they were capable to draw from it, it cannot be supposed He 
meant it should always remain common . . .”. French legal scholar Pothier - quoted 
by the U.S. Supreme Court in Geer v. Connecticut (1896) - explains: 

The first of mankind had in common all those things which God had given to the human 
race. . . . The human race having multiplied, men partitioned among themselves the earth 
and the greater part of those things which were on its surface. 

Michael J. Listner (2005) considers the current doctrine of space law as “restrictive 
and suffocating” and calls for rethinking it for the sake of progress in space. In his 
view, the OST is more a hindrance than a safeguard, as the res communis regime 
effectively limits innovation and expansion in the extraterrestrial realms, being an 
important roadblock to the exploitation and commercialization of extraterrestrial 
resources in the absence of property safeguards. 



5.7 Conclusion 

De lege lata, the extraterrestrial realms belong to “everybody and nobody”, per- 
taining to the legal category of res communis, whereby use is permitted yet title is 
denied. Jus utendi is not absolute, having to be enjoyed with due regard to the cor- 
responding interests of other users and likely users. Whilst users cannot be usurped, 
use does not result in appropriation by prescription. Between planetary structures 
and the soil of the celestial bodies there is a layer of “legal insulation” - no physical 
interaction between the two can change the legal status of the other. 

As with every balanced situation, the equilibrium has been challenged from both 
sides of the political spectrum. As seen, there are voices that would like to bring 
the extraterrestrial commons under the sway of the United Nations. In the same 
time, calls have been made for an enclosure of the extraterrestrial commons. The 
following two chapters will evaluate these approaches. 




Chapter 6 

Homesteading the Final Frontier 



Space: the final frontier 
Mine is better than ours 
Good fences make good neighbours 



Gene Roddenberry 
Benjamin Franklin 
Robert Frost (1915) 



6.1 Introduction 

On January 14th, 2004, the President of the United States George W. Bush an- 
nounced a new space exploration vision for NASA, launching the space agency 
on a “journey to inspire, innovate and discover”. After a decades-long hiatus where 
humans were stuck in low earth orbit, the American objectives in space undertook 
a radical transformation. The new vision provides for a human expedition to the 
Moon by the year 2020 as a prelude to future human exploration of Mars and other 
destinations, and for unmanned expeditions across the solar system. The President 
urges the “use of lunar and other space resources to support sustained human space 
exploration to Mars and other destinations” and the robotic exploration of “Jupiter’s 
moons, asteroids and other bodies to search for evidence of life, to understand the 
history of the solar system, and to search for resources” (Aldridge, 2004, pp. 2-53). 

Soon after George W. Bush’s speech, a Presidential Commission was created 
with the aim to scrutinize and make suggestions on implementing the vision. Hav- 
ing sought input from within governmental circles and from the public, the nine 
Commissioners came to fully endorse the Presidential vision, outlining as well a 
need for fundamental changes in the manner in which the United States approach 
space exploration and manage the vision (Aldridge, 2004). One of these shifts of 
attitude is found in Recommendation 5-2, where the Commission proposes that: 

Congress increase the potential for commercial opportunities related to the national space 

exploration vision ... by assuring appropriate property rights for those who seek to develop 

space resources and infrastructure (Aldridge, 2004, p. 33). 

This lexferenda proposal would represent an important shift from the res communis 
approach consecrated in the Outer Space Treaty. Private property rights have loon 
been promoted by space advocates as the most appropriate - if not the only way 
for developing and settling outer space. In the tradition of the American Frontier, 
whose settlement was encouraged by governmental plans of privatizing the public 
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domain, the proponents of the private property of space seek a similar privatization 
of the extraterrestrial realms. In what follows, the concept of lunar homesteading 
will he analysed, together with the role of private property rights in the context of 
space development. 



6.2 The High Frontier Thesis 

In 1976, Princeton physicist Gerard K. O’Neill published “The High Frontier”, a 
hook where he sketched out a course for expanding humankind into outer space on 
a permanent and sustainable basis. A decade prior. Gene Roddenberry, the creator 
of a successful TV show, had dubbed outer space “the final frontier”, while in 1965, 
the Gemini 5 astronauts chose a Conestoga wagon as their flight emblem, true to 
Ralph Waldo Emerson’s (1862) guidance - “Hitch your wagon to a star”. 

The association between space colonization and the American Frontier is a recur- 
rent theme in the pro-space ethos, complementing the earlier view of the American 
continent as a “New World”. At the end of the 19th Century, historian Frederick 
Jackson Turner explained American development through “[t]he existence of an 
area of free land, its continuous recession, and the advance of American settlement 
westward” (Turner, 1893). True to the above “frontier thesis”, space activist Gregg 
Maryniak (quoted in Husain, 2000) believes that people raised in lands that have 
been settled are driven by the idea of building new frontiers, their heritage giving 
them a psychological urge to continue to expand. According to historian Barbara 
Tuchman (1976), the frontier and private property rights are deeply connected, in 
her view: 

[t]he open frontier, the hardships of homesteading from scratch, the wealth of natural re- 
sources, the whole vast challenge of a continent waiting to be exploited, combined to pro- 
duce a prevailing materialism and an American drive bent as much, if not more, on money, 
property, and power than was true of the Old World from which we had fled. 

As described by Alan Marshall (1995, p. 46) - who subsequently goes to criti- 
cize the paradigm - frontierism emerges from the individualism deep-rooted in the 
American psyche, securing as sacrosanct the operation of laissez fare-ism: 

Frontierism involves a belief in the individual to surmount the challenges of a new situation, 
a new territory or a new environment and carve out an existence. Once the individual has 
done this they deservedly call that territory or environment their own. 

In a 2003 testimony before American legislators, Rick Tumlinson (2003, p. 16), 
founder of the appropriately named Space Frontier Foundation, pleaded for “the 
right to own new land in space”, asserting the crucial need to “begin putting in place 
the rights of those who explore and develop such new ‘lands’ in space to own them” 
in order for these to live up to their potential of great sources of wealth: 

Throughout history, it has been the ability to gain and hold land which has driven [the 
explorers and developers] forth, and given them the will to carve new human domains out 
of wilderness. Space is no different. If people are going to invest their wealth and lives in 
opening the frontier, they should have the right to pass what they have done down to the next 
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generations. When the time is right, the US should stand up and recognize that in space, the 
same rights to won property exist as on Earth. 

The frontier is inexorably linked with the idea of individualism and private own- 
ership, of transforming res nulUus and res publica into private property. Whereas 
Marshall (1995, p. 52) joins the frontierist paradigm of space development to the 
res nullius approach since it “sanctions a physical appropriation of extraterrestrial 
materials that amounts to annexation”, the development of the American frontier 
pertains also to a privatization of the res publica, whereby the central authority 
serves not as a mere protector of acquired property rights, but also as an assigner 
of property rights. As it will be seen infra, a number of authors call for a similarly 
active role for the state in providing lunar homesteads. 



6.2.1 The Frontier Spirit 

On December 13th, 1963, the UN General Assembly adopted unanimously the 
“Declaration of Legal Principles Governing the Activities of States in the Explo- 
ration and Use of Outer Space”, where the extraterrestrial realms were declared as 
“not subject to national appropriation by claim of sovereignty, by means of use or 
occupation, or by any other means”. This incarnation of the non-appropriation prin- 
ciple, limiting the upward advance of the frontier, came two hundred years - almost 
to the day - after the British Sovereign enacted a similar policy for the American 
frontier. 

On October 7th, 1763, King George III issued a Royal Proclamation whereby 
he attempted to arrest the westward advance of the frontier. By that document, 
the British Crown set aside under its own dominion and protection the lands lying 
beyond the sources of the rivers flowing into the Atlantic. The King also forbade 
British subjects from settling beyond that line, as well as purchasing or taking pos- 
session of the reserved lands - a measure seen as transcending his constitutional 
powers {Johnson v. M’Intosh, 1823). Defied by many, the prohibition of “crossing 
the Alleghenies” was condemned even in Britain by Edmund Burke (1775), who 
empathized with the colonists, lamenting “this avarice of desolation, this hoarding of 
a royal wilderness” having occurred when “the Crown not only withheld its grants, 
but annihilated its soil”. He warned that, in any case, the people would occupy with- 
out grants, as they already have, while the authorities “cannot station garrisons in 
every part of these deserts”, where the settlers “would wander without a possibility 
of restraint; they would change their manners with the habits of their life”. Burke 
strongly criticized what he saw an attempt “to forbid as a crime, and to suppress 
as an evil, the Command and Blessing of Providence, Increase and Multiply” and 
“to keep as a lair of wild beasts, that earth, which God, by an express Charter, has 
given to the children of men”. Instead, he called for a return to the previous policy 
of inviting the people “by every kind of bounty, to fixed establishments” and of 
encouraging “the husbandman to look to authority for his title” and “to believe in 
the mysterious virtue of wax and parchment”. 
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The attempts to restrict land sales and settlement and to limit the boundaries were 
useless, as explained by Turner (1893); the frontier of settlement advanced steadily, 
carrying with it democracy and nationalism. Most important, the frontier carried and 
generated individualism, the wilderness transforming complex society into “a kind 
of primitive organization based on the family”. Without opposing it. Turner saw this 
tendency as “anti social”, producing “antipathy to control” - the tax collector being 
seen as an embodiment of oppression. The historian agreed with the view that the 
frontier conditions are some of the factors that generated the American Revolution, 
where “individual liberty was sometimes confused with absence of all effective gov- 
ernment”. In this approach, the frontier is seen - without being expressly identified 
as such - as the fief of anarcho-capitalism. 

According to Klaus Heiss (quoted by Adam, 2005), director of space advocacy 
group “High Frontier”, the United Nations are “playing King George at the time 
of the American revolution thinking they can tell everyone else what to do. They 
can’t”. Beth Elliott (1998), a US space entrepreneur, has the same stance when 
expressing her beliefs in principles of self-government as opposed to the earlier 
attempts of enforcing “confiscatory law from abroad on a frontier economy”. She 
trusts that the best law for any frontier, as proven by history, is the law developed by 
the pioneers themselves, given their first-hand understanding of the particular con- 
ditions of the frontier. Elliott also believes that the pioneers have a personal stake 
in law that provides a fair mechanism for dispute resolution and that protects the 
individuals, their endeavours and their property from fraud and force. She criticizes 
“externally imposed regulatory regimes” as having an inherent interest in turning 
the pioneers into “cash cows”, as seen in the case of the UNCLOS. Hoping to avoid 
this happening in space, she is very vocal in refusing to be told by other entities: 

whether individually or in some collective grouping of the non-spacefaring, where in space 
we may go, what we may bring back, and whether or not we may keep the products of our 
hard work and creativity. No matter how ‘representative’ of humanity any such body might 
be, it would still be a group of people deciding on their own to give themselves power over 
other people and their activities . . . We do not believe anyone can claim jurisdiction over 
bodies beyond Earth, much less over the people using those bodies, in absentia, whether for 
themselves directly or on behalf of humanity in the abstract. 

Whereby at first the squatter claims were not recognized, the US Congress approved 
in 1841 the Preemption Act, permitting many squatters on government land to pur- 
chase up to 160 acres at a nominal price before the land was offered for sale to 
the public. This prompted Senator Scott of Indiana (quoted by Turner, 1893) to 
consider the Preemption Act “merely declaratory of the custom or common law of 
the settlers”. 

The frontier spirit can translate in a dual way in the settlement of space. The 
first approach is that of “crossing the Alleghenies” and establishing an anarcho- 
capitalist way of life on the Moon, based on individualism - as shown supra. As with 
the Preemption Act and the Spitzbergen Treaty, the possession can be later offered 
the protection of a sovereign entity. The second approach is that of an authority 
privatizing the commons - as it will be shown next. 
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6.2.2 Partitioning the Common Heritage 

In the first part of the 19th Century, the United States greatly extended their territory 
hy means of cessions, purchases and annexations, much of the newly acquired land 
becoming part of their public domain. On March 11th, 1850, United States Senator 
William Henry Seward delivered a speech in the US Senate, where he addressed, 
inter alia, the legal status of these lands. He came to view the new territories as a 
“possession, to be enjoyed either in common or by partition by the citizens of the 
old states”, due to its having been “acquired by the valor and with the wealth of the 
whole nation”. More important for the international lawyer of our time is the precise 
language he used when describing the new territory as a being: 

part of the common heritage of mankind, bestowed upon them by the Creator of the universe 
. . . We are his stewards, and must so discharge our trust as to secure in the highest attainable 
degree their happiness (Seward, 1850, paras. 22-23). 

In suggesting the possible “partition” of the “common heritage of mankind” by its 
public trustees as a means of securing the “highest degree of . . . happiness”, Seward 
was being led by the frontier spirit. According to Turner (1893), the frontier greatly 
influenced the disposition of the American public lands, in “sharp contrast with the 
European system of scientihc administration”. The United States of the time were 
the scene of a deep East- West conflict. As explained by Turner: 

Efforts to make this domain a source of revenue, and to withhold it from emigrants in order 
that settlement might be compact, were in vain. The jealousy and the fears of the East were 
powerless in the face of the demands of the frontiersmen . . . [A] system of administration 
was not what the West demanded; it wanted land. 

President John Quincy Adams admitted to have failed in his task of implementing a 
“system of administration, which was to make the national domain the inexhaustible 
fund for progressive and unceasing internal improvement”. While initially a bill 
allocating the income from the sales of the public lands to all the States of the 
Union passed both houses of the US Congress, it was vetoed by President Jackson 
in December 1832, his recommendation being that “all public lands should be gra- 
tuitously given away to individual adventurers and to the States in which the lands 
are situated” (Turner, 1893). 

This ethos was furthered in 1844 by George Henry Evans and John Cummerford, 
the promoters of the “Land Reform movement”, who envisaged providing free land 
as a means of attracting westward the redundant population of the East. Their pro- 
gramme advocated granting every poor man homesteads comprising 160 acres each 
of the vast ager publicum, whilst prohibiting the disposal of the public domain in 
large blocks to speculators (Robbins, 1942, Chapter VI). Another proponent of the 
Land Reform movement was Horace Greely, who supported “man’s natural right 
to use any portion of the earth’s surface not actually in use by another”, given that 
“nature indicates and justice requires . . . equal opportunities to all”. In 1850, Sam 
Houston of Texas contended that the actual settlement of the West had a bigger value 
than the amount which the government could gain from the sale of the lands, and 
invited the Committee on Public Lands to: 
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inquire into the expediency of granting to each [poor] family . . citizens of the United 
States, or emigrants who are now here or may arrive previous to March next, 160 acres of 
land (Robbins, 1942, Chapter VII). 

The Land Reform movement finally won with the passage, in 1862, of the Home- 
stead Act, whereby the Government provided grants of 160 acres to settlers, who 
were required to cultivate and live on the land for five years in order to receive 
tithe to it (Wiles, 1998, p. 515). After six months of residency, homesteaders were 
provided with the option of purchasing the land from the government for $1.25 per 
acre. 

The Homestead Act was administered by the General Land Office, a specialized 
agency of the U.S. Department of the Interior. Created in 1812, the GLO would also 
survey and sell the public domain in the West. In 1946, the GLO would merge with 
the Grazing Service to become the Bureau of Land Management, an agency of the 
same Department. Throughout its history, the GLO/BLM would also be approached 
by individuals interested in a possible extension of its jurisdiction to the Moon. 



6.2.3 Homesteading Prior the Non- Appropriation Principle 

In August 1946, R. L. Farnsworth, president of the United States Rocket Society 
Inc, called for his country to occupy the Moon (The Sheboygan Press, 1971). Two 
years before, he had exchanged letters with the General Land Office of the United 
States Interior Department, enquiring as to the competent agency and the procedure 
for homesteading the Moon. One month after having received the unusual query. 
Land Office Commissioner Fred W. Johnson replied: 

New lands which may be designated as public domain under the sovereignty of the United 
States are subject to the jurisdiction of the General Land Office. Consequently, those por- 
tions of the Moon which may become public domain are susceptible of acquisition under 
the more than 5,000 public land laws administered by this office, relating to mineral devel- 
opments, homesteading, grazing or other type of land use. 

There was, nonetheless, an important caveat: 

If acquisition of the lands is to be sought under the homestead law, application therefore 
must be accompanied by an affidavit declaring that the applicant has personally examined 
the land and is well acquainted with its characteristics. The applicant must be prepared 
to establish his permanent residence upon the land to the exclusion of a home elsewhere, 
within six months after his entry has been approved (Associated Press, 1944). 

Two years later, in January 1946, Joel David Wolfsohn, assistant land commissioner, 
detailed the procedure to a journalist, explaining that a lunar homesteader would 
have to personally go and study a piece of lunar land, and subsequently file a claim 
with the nearest land office. He would then have to offer some form of evidence 
that he wants to live there: “The best way is to take along the wife and kiddies. 
A couple of cows, too, would give the undertaking an air of permanence.” While 
Wolfsohn agreed that the GLO did not yet have a lunar division, nor do the public 
land laws deal with our celestial satellite, he was however confident that, if and when 
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the need arises, the GLO and Congress “will not be caught snoozing” (Associated 
Press, 1946). 

On October 17th, 1946, the acting Director of Land Management replied by 
means of a letter to a claimant having asked for a lunar homestead: 

If land on the Moon should at any time be officially proclaimed to constitute public land 
of the United States as a result of sovereignty obtained through exploration or other means, 
arrangements will doubtless be made at that time to entertain such applications as yours - 
until such arrangements have been officially established, however, this bureau has no au- 
thority to receive applications for land on the Moon (Statesville Landmark, 1946, p. 1). 

The letter from Fred Johnson then continued: 

Should the United States lay claim to the Moon and throw it open to homesteading, you must 
certify that you have personally examined the land and are familiar with its characteristics 
before acreage can be granted (Johnson, 1946). 

In 1948, Robert D. Eaton and Charles W. Honhold, two young men from Pennsylva- 
nia, approached the Interior Department with a claim for the Moon. In a formal reply 
dated March 31st, Secretary of Interior J.A. Krug explained that the sovereignty of 
the United States has never been established on the Moon, and that in any case 
federal homestead laws require applicants to inspect in person the area sought: 

So far as we have been advised, no laws have yet been enacted by Congress authorizing the 
receipt and action upon ownership claims to the Moon or other planets such as you have in 
mind (Associated Press, 1948). 

Overwhelmed with requests from people wanting to stake claims to the Moon, the 
Department of the Interior had to draft a standard form letter to send as a reply to 
the would-be Moon settlers: 

It is not now nor has it ever been possible for anyone to make application for or to obtain 
the right to land on the Moon or planets through the United States government. The United 
States has as yet made no claim to any territory beyond the earth (Keller, 1959). 

A later incarnation of the form letter sent by the BLM explained that there is no 
legal basis to regard the celestial bodies as American public land - hence “there is 
no means or method by which they may be officially claimed or obtained by anyone” 
(Carson, 1965). 

By 1965, more than two hundred extraterrestrial claims and queries had been 
lodged with the BLM (Carson, 1965). After two decades of denying all lunar claims 
because no one had been able to establish the necessary six months of residence 
there, the Bureau of Land Management started to refer all inquiries to the Office of 
Territories in the US Department of the Interior. In May 1965, Ruth G. Van Cleve, 
director of the Office of Territories announced that, since her department handles 
areas non-contiguous to the United States, it is natural that “both law and good 
sense compel another jurisdictional arrangement” for the Moon (Stevens Point Daily 
Journal, 1965). 

In 1967, with the ratification of the Outer Space Treaty, the United States for- 
mally agreed not to advance any territorial claims in outer space. This meant, in 
practice, that no part of the extraterrestrial realms could become its public domain. 
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and that it could not endorse a private appropriation of the same. The Homestead 
Act also expired in 1976, making impossible any lex lata application of the frontier 
paradigm to outer space. Nonetheless, the advocacy for homesteading the Moon 
continued, as it will be further seen. 



6.2.4 Coelum Clausum: Abrogation of the Non- Appropriation 
Principle 

While a number of authors and pro-space activists believe in the possibility of 
property rights existing independent of sovereignty, many are convinced that the 
non- appropriation principle of the Outer Space Treaty is an obstacle that ought to 
be abrogated in order for property rights to survive - or that the OST be abandoned 
altogether. 

Prior to the advent of the Space Age and throughout its initial stages, many au- 
thors tackled the issue of space sovereignty, a number of them being favourable to 
the paradigm before the Zeitgeist would move from colonialism to decolonization. 
We have shown in the first chapter how Alexander the Great wept at his inability to 
conquer one - let alone several worlds, and how Cecil Rhodes decried the stars being 
too far to reach, hence impossible to annex. Less than six decades after Rhodes’ 
lamentations, a human would pierce through the celestial vault and would make 
such conquests possible. 

The ethos behind the annexationist approach was twofold. Even more than being 
coveted for its important riches, at the beginning of the cold war, the Moon was seen 
as an important military outpost, the ultimate “high ground”, and scientific endeav- 
our in outer space was under the shadow of military uses. Farnsworth’s call for a 
US annexation of the Moon as early as 1946 was motivated by his desire that his 
country become “the superpower of the atomic age” (The Sheboygan Press, 1971). 
In January 1958, US Brig. Gen. Homer A. Boushey expressed the view that missiles 
could be better guided and observed if hred from a lunar outpost rather than from 
earth, and urged the establishment of such a missile base on the Moon, possibly on 
the far side. One year later, the US air force director of guided missiles, General 
Dwight Black, told the US Congress that the first nation who lands on the Moon 
will “probably have a tremendous military advantage over any potential enemy”. 
In order to establish such advantage, the air force contemplated a “Lunar Strategic 
System” which might comprise a “military bombardment retaliatory capability from 
a moon base” (Richelson, 2000). 

It is important to note that the military uses of the Moon had territorial implica- 
tions. In order to turn the Moon into a military base, Gen. Boushey pointed out that 
the Moon would have to be US property and that his country cannot afford to come 
second “in a territorial race of this magnitude”. Gen. Black implied as well that his 
country would have to annex the Moon and keep the Soviet Union from landing 
on it (Richelson, 2000). In March 1962, Dandridge Cole, analyst for the missile 
and space vehicle department of General Electric, voiced his fears that if USSR 
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establishes bases at each Lunar pole and four bases on the Lunar Equator, “they 
could then lay claim to the whole moon and threaten to shoot down any aggressor” 
(Associated Press, 1962). 

With the advent of military satellites, the strategic importance of the Moon would 
however diminish. As noted by Jeffrey Richelson (2000): 

the creation of a strategic triad, particularly the buildup of significant land and sea-based 
missile forces, along with sophisticated warning systems, served to confront Soviet strategic 
planners with the knowledge that an attack on the United States would result in “sure and 
massive retaliation,” even without U.S. missiles on the moon. 

The Outer Space Treaty would outlaw both the annexation of the Moon and its 
use for aggressive purposes. As enshrined in Article IV of the OST, States Par- 
ties undertake not to install nuclear weapons or any other kinds of weapons of 
mass destruction on celestial bodies, not to establish military bases, installations 
and fortifications thereon, not to test any type of weapons and to conduct military 
manoeuvres on celestial bodies, and vow to use the moon and other celestial bodies 
exclusively for peaceful purposes. 

We made this parenthesis in order to point out that, initially, sovereignty on the 
Moon was not contemplated for its mineral riches, but for its military potential. 
With the decline of its strategic importance and also with the non-aggressive tenets 
of the Outer Space Treaty, the case can be made for the abrogation of the non- 
appropriation principle in its “sovereignty over natural resources” context, provided 
the non-aggression tenets are still valid. 

Is a withdrawal from the OST possible? Article XVI of the document authorizes 
any State Party to denounce the Treaty by giving a one year notice, whereas Article 
20 of the Moon Agreement contains a similar provision. This approach would be 
a radical paradigm shift from the past non- appropriation policy officially professed 
by most of the nations. 

As early as a year after the entry into force of the OST, David S. Myers (1975, 
p. 69) acknowledged that the withdrawal provision could be used, “sometimes in the 
future”, in furthering the needs of the “technologically superior states”. Lamenting 
the likelihood that States will be unable to “mine or secure resources in space . . . 
without coveting advantages” for themselves, and conceding that the differences 
in technological progress among the principal competitors may result in a lesser 
cooperation in outer space matters, he doubted that the res communis principle 
could be successfully applied over a period of time. Myers envisaged nonetheless 
the likelihood that a State may “prompt areas or resources effectively to the exclu- 
sion of others” without making formal claims of territorial sovereignty, this situation 
allowing a State to gain an important economic advantage whilst “reap[ing] political 
benefit” by not claiming sovereignty over that celestial area. 

In the previous chapters, it has been shown the importance of sovereignty in 
the context of policing property rights. Abrogating the non-appropriation principle 
seems to clarify once and for all the “paper conflict” on space property rights, a 
State having in that case the sovereign right to regulate the mineral resources as 
its municipal law would become the lex situs. Were the non- appropriation clause 
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of the Outer Space Treaty denounced, this would revert the extraterrestrial realms 
to the status of res nullius - open for occupation (res nullius fit primi occupantis). 
States would be permitted to acquire sovereignty on celestial bodies, being able 
to subsequently “license, grant, permit, recognise, authorise and/or enforce rights 
of private ownership and development of such assets” (Sterns et ah, 1996, p. 53). 
According to Christol (1997, p. 39), the absence of sovereignty in the extraterrestrial 
realms prevents a State from granting property rights over resources. “Only the pre- 
existing condition of sovereignty” - writes he - “can sustain a permanent national 
claim to property or a permanent allocation of property rights”. 

Pursuant to Article 2. 1 of the Charter of Economic Rights and Duties of States 
(UN General Assembly Resolution 3281 (XXIX) of 12 December 1974), “[e]very 
State has and shall freely exercise full permanent sovereignty, including possession, 
use and disposal, over all its wealth, natural resources and economic activities.” 
Whereas some authors and activists envisage a sovereign with a protective role, 
others wish for a more pro-active role of the State in allocating property rights. 
Should appropriation be performed through acts of governmental agents, on the 
plane of property rights this would confer the extraterrestrial lands the character of 
national “public lands”; should the seizure be performed by private persons, their 
State of citizenship would be able to protect their interests. 

A number of authors would favour an international sharing of the extraterrestrial 
realms. Barbara Heim (1990, p. 846) wrote that one possible option of solving the 
extraterrestrial ownership issue is: 

to divide . . . the moon into distinct geographic portions, with each nation getting a share. 

Those nations possessing the technology could exploit their portions today; developing na- 
tions would reserve their region for future development. 

However, due to foreseeable conflicts regarding the dimensions and locations of the 
national shares, a “pencil-on-the-map” division of the celestial bodies into national 
portions would be difficult to implement. Conflicts would arise also in the matter 
of attributing scarce resources, such as the crater containing what seems to be the 
only trace of water on the Moon. In 1962, science-fiction author Hugo Gernsback 
suggested in a bona fide article a means of dividing the Moon among the nations 
who send their citizens to become temporary workers on the natural satellite - a 
more practical approach than the one previously presented. According to him, these 
countries may be entitled to wedge-shaped lunar slices - running from pole to pole, 
from the center of the Moon to the surface - in proportion to the number of space 
workers they send. Gernsback considered his method - taking into account the fact 
that “lunar real estate should not be measured only by the surface but by the depth, 
too” - as allowing each nation in cause to “exploit its entire slice without encroach- 
ing on anyone else’s territory” (Gernsback, 1962, pp. 4-5). 

A division of the geostationary orbit based on a “wedge” approach - albeit on 
a pure geographical rationale - has been actually attempted by some nations. On 
December 3rd, 1976, the representatives of eight Equatorial States met in Bogota, 
Colombia and signed the “Declaration of the Eirst Meeting of Equatorial Countries”. 
In the document, the delegates of Brazil, Colombia, Congo, Ecuador, Indonesia, 
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Kenya, Uganda and Zaire expressed their dissatisfaction with the 1967 Outer Space 
Treaty. In their view, the said document “cannot be considered as a final answer to 
the problem of the exploration and use of outer space” given that the developing 
countries “were . . . not able to observe and evaluate the omissions, contradictions 
and consequences of the proposals which were prepared with great ability by the 
industrialized powers for their own benefit” (para. 4). Considering that the solutions 
proposed by the International Telecommunications Union are “at present impracti- 
cable and unfair” and that “the geostationary orbit and the frequencies have been 
used in a way that does not allow the equitable access of the developing countries 
that do not have the technical and financial means that the great powers have”, the 
delegates considered being “imperative for the equatorial countries to exercise their 
sovereignty over the corresponding segments of the geostationary orbit” (para. 1). 
Consequently, the participants declared that, as a “physical fact linked to the reality 
of our planet, [. . .] the segments of geostationary synchronous orbit are part of the 
territory over which Equatorial states exercise their national sovereignty”, having 
“decided to proclaim and defend on behalf of their peoples, the existence of their 
sovereignty over this natural resource” (para. 1). In their view, this approach would 
not be illegal, given that the lack of definition of outer space in the OST “implies 
that Article II should not apply to geostationary orbit and therefore does not affect 
the right of the equatorial states that have already ratified the Treaty” (para. 4). 
Confronted with the lack of international recognition and with the inability to en- 
force their orbital claims, most of the signatories abandoned their 1976 rhetoric 
(Golrounia and Bahrami, 1997, p. 305). Colombia, however, did not renounce its 
extraterrestrial claim; its 1991 Constitution proclaims that “the segment of the geo- 
stationary orbit, the electromagnetic spectrum and the space in which it operates” 
is a part of its national territory, “in accordance with international law or the laws 
of Colombia in the absence of international regulations” (Article 101). The next 
article states that “[t]he territory, together with the public resources that are part of 
it, belong to the nation”. 

A number of American authors and organizations favour a “go it alone” ap- 
proach. Territorial expansion and homesteading have long been a part of the Amer- 
ican ethos; from 13 colonies on the Atlantic coast in 1776, the United States have 
evolved, in less than two centuries, into a world superpower. It is, therefore, not 
surprising that a number of voices suggest carrying the “Manifest Destiny” and the 
“Frontier Spirit” into outer space and transforming the Moon into the 51st State. 
In the 1990s, the space property rights issue took a step forward through its active 
endorsement by space advocacy groups militating for a proper homesteading of the 
celestial bodies. 

In February 1992, the California Space Development Council - a coalition 
of grassroots, pro-space activist and educational organizations in California and 
Nevada - passed a resolution titled “Funa 2010” (also known as “Option 51”). In 
the document, the organisation recommended that the United States should seek to 
amend the Outer Space Treaty in order to allow for national claims of sovereignty 
over celestial bodies. Should the treaty not be amended within five years, the CSDC 
advocated US withdrawal from the Treaty effective December 31st, 1998. If this 
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occurred, the non-appropriation principle would no longer be in force for the United 
States, and the group argued that the US should claim the northern hemisphere of 
the Moon and develop it as United States territory, with the aim of “constructing a 
settlement of at least 100 people on the Moon by the year 2010”. The CSDC envis- 
aged the development of the territory into one or more new states of the US. In the 
area of space property rights, the proposal advocated, echoing the 1862 Homestead 
Act, that: 

The northern hemisphere of the Moon shall be made available to homesteading by United 
States citizens, and other groups that congress may approve. Any homesteader surviv- 
ing for six months on the Moon shall be granted title to 100 square miles of lunar land 
(CSDC, 1992). 

The National Space Society - America’s pre-eminent citizen’s voice on space - con- 
siders the lack of sovereignty in space as having “left a void of any legal system that 
would enable private entrepreneurs and companies to plan and execute commercial 
space activities on the Moon and other celestial bodies”. This state of fact is seen as 
a political barrier to space settlement, given the NSS’s opinion that: 

space development and settlement will occur most efficiently, and humanity’s survival and 
growth will be best ensured, if every human being is allowed the opportunity to own prop- 
erty in space and/or on other world (National Space Society, 1999). 

One of the NSS leaders, Alan Wasser, would take one step further by drafting a full 
“Space Settlement Prize Act”, based on his “Space Settlement Initiative”, whereby 
the US courts and agencies would recognize, certify and fully support land owner- 
ship claims based on use and occupation: 

for any private entity which has, in fact, established a permanently inhabited settlement on 
the Moon, Mars, or an asteroid, with regular transportation between the settlement and the 
Earth open to any paying passenger (Wasser, 2004a). 

In 2004, Sam Dinkin, a space pundit, economist and investor, urged the US De- 
partment of State to “think outside the sphere” and imagine “a new Outer Space 
Treaty that supports property rights and individual and corporate rights in space”. 
This would follow an already established pattern: 

If we can bust the ABM treaty, stick our tongues out at the International Criminal Court, 
step on the landmine treaty and blow smoke at the Kyoto Treaty, let’s get some bang for our 
buck and not stop there. Let’s withdraw from the Outer Space Treaty and establish a private 
property rights regime that opens up a new land rush into space (Dinkin, 2004). 

Space commentator Rand Simberg (2004) envisages a new space age built on the 
ashes of the old one; a space age based on the “traditional values that opened up 
earlier frontiers - individualism, free enterprise, daring, and liberty”. In order to 
ensure the success of the new space vision, he calls the US Government to take 
several steps; one of them is renegotiation or withdrawal from the OST due to its 
banning of national sovereignty that makes the defence of private property rights 
in space “problematic”. In Simberg’s view, the OST is, like the old space age, a 
relic of the Cold War, adopted in the 1960s in the “full flower of the mood” of 
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decolonization and socialism in order to prevent a genuine space race and “save 
funds for ‘terrestrial’ needs”. 

Another space activist, Kevin C. Davis (2005), maintains the “Anti 1967 UN 
Space Treaty Page”, aimed at starting a movement to have the US to withdraw from 
the said treaty “[b]asically for one reason and that reason is property rights in space”. 
The OST is seed by Davis as “bad because it does not allow people to claim an 
asteroid or allow people to claim some land on the Moon and Mars. Basically it 
prohibits private development in space”. 



6.2.5 Private Appropriation Under an Independent Regime 

Once permanent settlements have been established in outer space and celestial bod- 
ies, the issue of their self-administration and independence could arise. On the plane 
of property rights, by acquiring statehood the extraterrestrial realms would be en- 
titled to have the appropriate lex situs protecting ownership of real estate located 
outside Earth’s atmosphere. The issue of independence of space settlements raises 
several legal and ethical questions. Should an inhabited Moon or Mars be subject to 
the Earth colonialism, or be granted home rule? Would the future lunar colonists be 
entitled to “nationalise” what is considered to belong to Mankind as a whole? Is the 
“Boston Tea Party” going to be repeated in a “Lunar Helium-3 Party”? 

According to Ernst Easan, the exercise of jurisdiction and control by the state 
of registry over a settlement on Mars may become difficult, even impractical or 
impossible. With the passage of time and with the attainment of self-sufficiency, 
the settlement would create its own rules and “become a new nation in itself” 
(Easan, 1994, p. 53). If the inhabitants of a station decide to act as a community 
and if the State of registry has loosened its control, then, according to Easan (1994, 
p. 55), the chief conditions for the emergence of a new nation may be met. As to the 
non- appropriation of celestial bodies, the/aif accompli will prevail: 

facts will have normative power. An area on the celestial body will be inhabited; its minerals 

will be used; inhabitants will move through such territory, and the “rules of conduct” will 

be valid within such an area (Fasan, 1994, p. 54). 

As maintained by the authors of a study on lunar Helium-3 mining, this resource is 
likely to make lunar settlements “self-sufficient, economically attractive, and self- 
governing” (Bilder et ak, 1989, p. 74), hence a regime for the development of lunar 
resources should provide for an eventual self determination for the settlers once the 
level of population, economic viability and political power make such a prospect 
feasible (ibid., p. 77). Patricia M. Sterns and Leslie I. Tennen (1979, p. 221) called 
for achieving settlement competence by an “international agreement of recognition 
and capacity” granting a “limited form of home rule” to communities in outer space. 
This is because the fundator terrani - that is, the terrestrial entity which established 
the space settlement - is unable to realistically administer the day-to-day operation 
of a settlement, whereas inhabitants of a settlement are better equipped at handling 
local matters (ibid., p. 223). 
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As early as 1957 Andrew G Haley (quoted by Quadri, 1959, p. 595) consid- 
ered that the Moon shall he declared “territoire litre, independant et autonome” 
But - comments Rolando Quadri - the Moon does not have any inhabitants! While 
a number of authors consider a lunar autonomy once permanent settlements are 
in place, other scholars and activists call for an interim governance system, prior 
to the actual settlement of the extraterrestrial realms - such as the “Regency of 
the United Societies in Space”, presented in a previous chapter. The past century 
witnessed a number of utopian attempts at creating a space governance regime - 
as seen supra from the account of the Nation of Celestial Space. This trend is 
continuing into the new millennium. The “Lunar Republic Society” managed by 
David Ferrell Jackson, maintains an “independent and sovereign Republic of Luna”, 
established on the occasion of the thirtieth anniversary of humankind’s first visit to 
the Moon. In 2001, Dennis Hope announced as well that the Lunar Embassy, in 
accordance with the wishes of its more than 1 million “property owners” at the 
time, was forming its own government. In March 2004, the Constitution of the 
Galactic Government was presented online for ratification by all “property owners”, 
and the results were a 99.7% vote in favour of ratification. “The Galactic Govern- 
ment is now a fully ratified sovereign democratic republic nation” - boasted Hope 
in 1995. As such, it contacted all governments on Earth, with the purpose to set 
in motion the opportunity for recognition of their government through diplomatic 
channels. “To date we have heard from 77 governments. We have received positive 
responses from 49 of them and ‘don’t bother us’ responses from 28”, disclosed 
Hope. “Our goal is to eventually be recognized by all governments on Earth. No 
doubt that will take some time.” (Dennis Hope, personal communication, December 
1, 2005). 

The issue of “micronations” in outer space - unrecognized fantasy constructs 
unable to physically control the territories they claim - is as trivial as the matter of 
“extraterrestrial unreal estate”, examined in the first chapter. The issue of indepen- 
dent or autonomous space settlements is, on the contrary, a genuine item. We have 
to agree with the opinion expressed by Aldo Armando Cocca at the dawn of the 
space age: 

The Moon cannot be declared independent by the States of the Earth. ... In the event of 
an effective occupation and supposed ‘colonization’ of the Moon, the power to declare 
itself independent of the States of the Earth could only be derived from the ‘colonists’ who 
could vote to sever all ties of political dependence from the States of the Earth (Cocca, 
1958, p. 35). 



6.3 The Acquisition of Ownership in Outer Space 

We have shown in the first chapter that, in order to acquire possession, one must 
prove both an intention to take a good - animus - and the performance of a physical 
act giving effect to that intention - corpus. While the “celestial property owners” 
featured at the beginning of this work base their claims on pure animus, several 
space exploration companies intend to claim ownership of space resources - namely. 
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asteroids - only after having established effective possession by means of robotic 
prospectors. Can title to space property (should space assets be claimable) be gained 
this way? 

Advocates of telepossession - i.e., property acquisition through telepresence, ap- 
peal to the 1989 case of Columbus-America Discovery Group, Inc. v. The Uniden- 
tified, Wrecked and Abandoned Sailing Vessel, S.S. Central America. In that case, 
a U.S. District Court in Virginia ruled that a salvage firm could claim an undersea 
wreck it had explored via “telepresence” with an undersea probe equipped with a 
TV camera. Human presence on the ocean floor was not required to claim the wreck; 
instead, the court allowed telepossession, defined as: 

(i) locating the object searched; (ii) real time imaging of the object; (iii) placement or 
capability to place teleoperated or robotic manipulators on or near the object, capable of 
manipulating it as directed by human beings exercising control from the surface; (iv) present 
intent to control (including deliberately not disturbing) the location of the object. 

According to Richard Westfall (2003), establishing telepossession of resources in 
space should involve three tasks: 

• Telepresence (visual observation of the site) - telepossessor must be able to 
show live video pictures of the resource site; 

• Telemetry (communication with and knowledge of the location of the site) - 
telepossessor must know where the resource is and be able to communicate with 
the equipment thereon; and 

• Telerobotics (manipulation of the resources at the site) - telepossessor must 
demonstrate ability to manipulate the resource site presumably (but not nec- 
essarily) through purifying the ore, reducing metals, or manufacturing parts 
in situ. 

An interesting precedent justifying the acquisition of property through teleposses- 
sion can be found in the Roman law, where a person could acquire ownership or 
other rights not only by his own direct actions, but also through the actions of slaves 
under his power (in potestate) (Roby, 1902, p. 432). Slaves has a similar legal status 
as modern robotic space probes; the word “robot” itself was derived from the Czech 
“robota” - meaning “labour” in the 1920s by the author Karel Capek (Zunt, 1998). 
Roman slaves were mere instruments for their master (Roby, 1902, p. 452), being 
nothing more than chattels, objects of property rights and having no independent 
legal existence as persons. Their master had the property in anything that the slaves 
acquired (Ibid., p. 53). In the absence of a statement to the contrary, a slave owned 
in common by two or more masters acquired for them in the ratio of their respective 
shares in him (Ibid., p. 433). 

The idea of claiming space assets through telepresence originated with Jim 
Benson, the founder of SpaceDev. In 1988, Benson stated his intention to land a 
probe on an asteroid and, besides collecting scientific data, to plant his corporate 
flag there (Dixon, 1998, p. 29). The search for candidate asteroids started in late 
1996 - early 1997 (Clark, 2000); in 1998, Benson declared the target to be Near 
Earth Asteroid 4660 Nereus, planning to launch Near Earth Asteroid Prospector 
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(NEAP) in 2001 and rendezvous with Nereus in May 2002 (Benson, 1998). Funding 
problems have delayed Benson’s mission and, by 2000, he abandoned Nereus as a 
target - making his decision in the light of the ongoing discovery of Near Earth 
Asteroids, which offer a number of better targets. Asked whether he would “declare 
war” if he claims an asteroid and then somebody lands on it, Benson declared that 
“the best thing to do would be to welcome them and offer hospitality”, but “[i]t 
would be fun to charge someone a dollar for landing rights, though” (Clark, 2000). 
The intention behind Benson’s plan was “to set an important and historic precedent 
and to initiate a global, public discussion of private property rights in space”. In 
his view the landing of a privately financed robotic representative, with its resource 
assessment instruments, is sufficient to make an ownership claim. Benson stated 
that there is no entity on Earth with standing in space and there is no appropriate 
body to which it could make its claim, the only possible option being to make the 
claim to the public. In his view, SpaceDev’s actions “will force the issue of private 
property rights in space into the public arena, to be decided by public opinion” 
(Benson, 1998, pp. 46^7). 

Benson is not the only entrepreneur who seeks to appropriate an asteroid by 
means of remote-controlled pedis possessio. Galactic Mining Industries, Inc, a US 
company, intends to send telepossession probe sets to Near Earth Asteroid 2004 
GU9, using use Gamma and Neutron Spectroscopy to assay the asteroid and claim 
ownership of the said resource, with the view to allow for the leveraging of financing 
for the development of this space resource and establishing thus a precedent for 
all other corporations around the world (Galactic Mining Industries, 2006). Two 
variants of telepossession are suggested by this company. 

The first method envisaged by Galactic Mining Industries is through “Teleposses- 
sion Probes of Galactic Mining” performing the tasks of a human and establishing 
thus title. Such a probe would consist of a lander and a relay spacecraft, which would 
rendezvous with an asteroid in space. The lander would perform tasks such as as- 
saying the composition by various chemical and radiological methods; manipulating 
the asteroid by landing and hard-mounting to its surface, and by collecting samples; 
beneficiating the resource by taking some of the material thereon and converting it 
to a product, - and sending telemetry to the relay spacecraft and the operators of 
the probe on Earth. The relay spacecraft would perform the tasks of observation and 
remote sensing of the resource, as well as telemetry from the Earth to the lander and 
from the lander to Earth (Westfall et al., 2003). 

The alternative method involves tagging the target asteroid with a RADAR 
Transponder package which, when interrogated, would send a string of data with 
unique identifiers imbedded and would also assist in the subsequent docking of auto- 
matic development payloads. Gary Rodriguez, the promoter of the method, suggests 
that before one’s registration can be approved, a telepossessor should be required 
to maintain continuous transponder operation for ninety days, being allowed three 
years to replace a malfunctioning transponder (Rodriguez, 2004). According to him, 
this is “[a] relatively inexpensive claim mechanism, but a claim nonetheless”, given 
that “entire terrestrial continents have been claimed based upon a mere piece of 
cloth affixed to a stick” (Westfall et al., 2003). 
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Should the plans of SpaceDev and Galactic Mining Industries be eventually put 
into practice, we believe that such entities may well have a legal standing to make a 
property claim in the presence of both animus and corpus. Of course, the validity of 
ownership acquisition through space telepossession is subject to the permissibility 
of fee simple property rights in the extraterrestrial realms. Space lawyer Glenn H. 
Reynolds agrees that claiming property by landing a robot may well be possible; he 
nonetheless considers that the size of the claim has to be reasonable - e.g., one can 
claim “the quarter of a square mile in which your robot rolled around”, but not a 
whole planet (Scripps Howard News Service, 1998). 



6.4 Arguments for the Frontier Paradigm 

The homesteading movement in the United States received momentum from the 
fact that it would promote the settlement of the High Plains, regarded until 1862 
as the “Great American Desert” (Robbins, 1942, Chapter XIV). A century later, 
Apollo 8 astronaut Frank Borman would dub the Moon an “expanse of nothing” 
(Chaikin, 1994, p. 121). The homesteading paradigm is likely to transform the lunar 
desert in the same manner as it transformed the 19th Century United States. 

Most of the arguments used for defending property rights on earth are also of 
currency in the extraterrestrial realms, and some will be presented in the next chapter 
when criticizing the common heritage of mankind model. Support for a legal regime 
favouring a privatization of the celestial bodies comes from the right side of the 
political spectrum. Conservative and libertarian authors promote: 

• individualism instead of collectivism; 

• nationalism before cosmopolitanism; 

• competition rather than cooperation; 

• the economic interests of the haves before those of the have-nots; 

• economic liberty, i.e. free market, instead of economic equality; 

• acceptance of inequalities instead of redistribution of wealth; 

• efficiency as opposed to equity, or fair process as opposed to fair outcome; 

• laissez-faire versus interventionist economics; 

• smaller versus bigger government. 

A first argument is more practical than ideological. Most of the resources of outer 
space are unlimited; it is estimated that the Oort cloud contains trillions of comets. 
In 1968, Arthur C. Clarke and Stanley Kubrick, the creators of “2001: A Space 
Odyssey”, calculate in a wonderful sample of astro-demographic mathematics that: 

Since the dawn of time, roughly a hundred billion human beings have walked the planet 
Earth . . . [B]y a curious coincidence there are approximately a hundred billion stars in . . . 
the Milky Way. So for every man who has ever lived, in this universe, there shines a . . . 
sun. . . . And many ... of those alien suns have planets circling them. So almost certainly 
there is enough land in the sky to give every member of the human species, back to the first 
ape-man, his own private, world-sized heaven - or hell (Clarke and Kubrick, 1999, p. 7). 
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There is more lunar and asteroidal material than water in Earth’s oceans, which is 
considered, in practical terms, an unlimited resource. Given the abundance of ex- 
traterrestrial resources, it would be nonsensical to forbid their private appropriation. 

A number of authors justify space property rights as a necessary engine for 
pushing forward the development of the extraterrestrial realms. In 1966, Argentine 
scholar Enrique Eerreira (quoted in Eerrer, 1969, p. 146) saw no reason to ignore 
property rights in outer space, seen as resulting from the scientific and economic 
effort spent in reaching and dominating the extraterrestrial realms. In his view, ev- 
erything acquired therefrom would benefit all of humankind, directly or indirectly, 
as any other discovery or invention. Ferreira considered that the denial of the above 
would “paralyze from the very beginning, any individual or national effort, which 
would prejudice everyone and benefit nobody”. Stephen Gorove (1983) believes that 
the basic tenets of the Moon Agreement - the common heritage, the equitable shar- 
ing and the international regime - introduce legal uncertainties of such a magnitude 
as to diminish or even halt the ideas and efforts of the private enterprise to invest 
billions of dollars in an endeavour already risky through its pioneering nature and 
the adversity of the space environment. 

Roberts et al. (1996) believe that the future of lunar exploration depends upon a 
“cohesive system of property allocation and rights”, the current absence of speci- 
hcity on this regard making “untenable” the commercial exploitation of these re- 
sources. “What hnancier would invest the billions of dollars necessary for lunar 
operations without the security of clear rights to the resources being recovered?” - 
ask the three authors. Certainly not James William Benson, founder and chairman 
of world’s hrst commercial space exploration and development company SpaceDev, 
who considers the quick establishment of strong private property rights in space 
as serving the best interest of humanity, these being “essential to the rapid and or- 
derly development of space”. Thus, “[ijnvestors need to know that their risk money 
can be rewarded through the exploration, discovery, ownership and utilization” of 
space resources, being “more willing to invest in activities that can be profitable, 
and . . . more comfortable operating in a known and stable business environment” 
with property rights assured (Benson, 1998, pp. 46-49). 

Karen Cramer (1997, p. 352) considers that some form of extraterrestrial land use 
regulation is needed in order to prevent interference among potential users of lunar 
territory, as the absence of property rights would breed anarchy, hindering large in- 
vestments of capital. In Alan Wasser’s (2004b) view, space property rights are “only 
a means to an end, not an end in itself”. Their real function is to facilitate the human 
expansion into space by offering a financial reward for privately funded settlement, 
being “the only way to create an economic incentive sufficient to encourage private 
investment to develop affordable human transport to the Moon and Mars”. While 
they may not be enough, given the lack of knowledge regarding “how much it will 
cost to develop safe, reliable, affordable space transport, or how long it will take”, 
Wasser is confident that the promise of property rights for space settlement would 
help generate the investment needed for developing affordable space transport, be- 
ing “a very low cost, low risk, ‘do-able’ way to attract that supplementary venture 
capital”. 
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Glenn Harlan Reynolds (1995, pp. 118-120) believes that lunar resources will not 
be developed without an appropriate legal regime, and that the one most desirable 
and most likely of being accepted by the spacefaring nations would be founded 
on private property rights with minimal governance. He hopes that the spacefaring 
nations will soon seize the opportunity to work out such a system, while acknowl- 
edging that a unilateral regime, built on the domestic law of individual nations, 
could provide the needed protection for property rights, at least in the first phase 
of lunar resource development. Reynolds nonetheless fears that the latter approach 
would increase the potential for conflict among States, and it appears to lack “po- 
litical legitimacy in the world community”; he acknowledges that the confidence 
and stability that such a regime is designed to create might be undermined by the 
fear of hostile action by other nations - be it diplomatic, military or economic. 
These hindrances are not insurmountable in his view, due inter alia to the prece- 
dent represented by the 1980 US Deep Seabed Hard Mineral Resources Act which 
established a unilateral system for governmental licensing of seabed mining, yet he 
recommends using unilateralism only as a last resort due to the problems associated 
with it. 

Perhaps the best arguments for the privatisation of the extraterrestrial realms has 
been brought by John Locke (1690, Section 37) more than three centuries ago. In his 
view - to which we adhere - privatization enhances the common heritage, provided 
there is still enough left for the others: 

[M]en had a right to appropriate, by their labour ... as much of the things of nature, as he 
could use: yet this could not be much, nor to the prejudice of others, where the same plenty 
was still left to those who would use the same industry. 

Locke did not justify greed, bearing in mind the interests of the fellow men. Yet, 
as shown infra, this interest cannot be the entitlement to the work of the other, 
but the right to use one’s “industry” for homesteading the common heritage. In 
his correct reasoning, he who proceeds at appropriating land by the means of 
his labour “does not lessen, but increase the common stock of mankind”, be- 
cause enclosing an acre and using it yields more essential products than if the 
land were left “waste in common”. The privatization is seen, thus, as an ac- 
tive administration of the public trust stemming from the common heritage in its 
original sense: 

And therefore he that incloses land, and has a greater plenty of the conveniences of life from 
ten acres, than he could have from an hundred left to nature, may truly be said to give ninety 
acres to mankind. 

The support for property rights in outer space ought to come with a caveat. It is 
hereby offered that private property, even in its terrestrial form, is an eroded concept. 
Throughout the last century, the “owner” has involved into a mere “privileged user” 
of a certain object. The State taxes that object and the benefits derived thereon, 
and can confiscate that object by means of eminent domain. Fee simple ownership, 
as an epitome of property, has been drawn into extinction by the gradual advance 
of the society into private matters. It is therefore essential to bear in mind that, 
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even if formally allowed, landed private property rights in outer space would still 
be subject to taxation, eminent domain and other State powers. Support for prop- 
erty rights in outer space needs to be complemented by support for property rights 
on earth. 



6.5 Arguments Against the Frontier Paradigm 

Whereas most of the ideological arguments brought forth against privatizing the 
extraterrestrial res publica will be presented in the next chapter, a number of au- 
thors expressly criticize the frontierist ethos. Clas G. Wihlborg and Per Magnus 
Wijkman (quoted by White, 1985, pp. 38-39) deem that a squatter’s rights regime 
would echo the land and gold rush that occurred during the westward advance of 
the American civilization. With the extraterrestrial realms seen as a new frontier, 
they fear that the best equipped enterprises in the most technologically advanced 
countries would haste to claim the most valuable orbital slots and frequencies, with 
little of the value being left for other nations. The two authors oppose the frontier 
paradigm on the ground that “space is the common property of mankind”, and, given 
the disparity between the developed and the developing world, such a regime would 
be inequitable for the latter, being “unacceptable to most countries”. 

Another opponent is Alan Marshall (1995, p. 46), who adopts a politically 
correct rhetoric in criticizing the frontier approach as an expression of 19th Century 
bourgeois economic policy tied with populist ideology. In his view, frontierism is 
ultimately an economic philosophy, an embodiment of “capitalist imperialism”, 
since it entails the seizure of resources seen as previously unowned, and holds 
nothing of value in the frontier real estate except what can be converted into 
capital. By transforming barren land into an economic resource, the frontier is 
seen as contributing to the wealth of the bourgeoisie more so than to that of 
the nation. Marshall considers that the outlook of those who advocate pioneer- 
ing the space frontier resembles the attitude of the “imperialistic capitalists” un- 
der which the West succumbed. As these “arrogantly ignored” the value of the 
landscape and that of the native peoples, so the supporters of space frontierism 
consider the celestial bodies of the solar system as “valueless hunks of rock un- 
til acted upon by humans to produce economic value and contribute to capital 
accumulation”. 

The abrogation of the non-appropriation principle - or of the OST as a whole - 
is opposed by some authors on the grounds that this would open a Pandora’s Box. 
As early as 1959, the United Nations Ad Hoc COPUOS stated its fear that “se- 
rious problems could arise if States claimed, on one ground or another, exclusive 
rights over all or part of a celestial body” (Dembling, 1997, p. 35). A supporter of 
space property rights, Michael J. Listner (2005) warns nonetheless that withdrawing 
from the OST - the “fastest and most efficient solution” - would create significant 
political fallout and would not be “palatable”. Another option - that of amending 
the OST in order to work around the res communis doctrine and to make it more 
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“user friendly” - is likely to lack, in Listner’s view, the required support among the 
signatories to the Treaty. 

In a similar line of reasoning, Joanne I. Gabrynowicz (2005, pp. 30-31) believes 
that space law, in its current incarnation, is not outdated, and that withdrawing from 
the OST is a wrong pitch. She laments that the whole array of commercial interests 
has been reduced to a single issue in the bipolar debate surrounding the existence of 
property rights in the OST regime. Gabrynowicz deems that the document in cause, 
being silent on the issue of property rights, contains no prohibition in this field. 
Rejecting the OST on the grounds of its silence on property rights will bringing 
into question - according to her - the rest of the regime containing the basic legal 
structure necessary for commercial activities in outer space, and the applicability of 
the private law developed throughout the years in the form of insurance agreements 
and contracts. In her view, the OST regime supports the American interests during 
the current era of globalization, and is considered as binding customary law even for 
the States who are not parties to it. As a solution, she suggests instead developing 
the political will to clarify the treaty regime in the field of property rights, using 
the amendment process. Another option advanced by Gabrynowicz is to establish 
municipal laws that clarify or fill in the legal gaps in the international regime - as 
already done in the matter of launches, commercial remote sensing, telecommuni- 
cations, among other space activities. 

The frontier paradigm has been abandoned in the United States in 1976, when 
the Congress mandated the Bureau of Land Management to generally retain the 
public land in public ownership. Parts of the American res publica - lands that have 
been identified by the Federal Government as unneeded or that would be better 
utilized in private ownership - are still made available for sale at a fair market value 
(US Bureau of Land Management, 2000), though disposal of land is nowadays the 
exception rather than the rule. 



6.6 Conclusion 

The frontier paradigm has proven its worth on our planet, and it most likely will 
do so in the extraterrestrial realms. Homesteading is likely to transform the lunar 
desert in the same manner as it transformed the 19th Century United States. Space 
is indeed a new frontier calling for individualism rather than collectivism, and its 
challenges need to be addressed with a legal regime favourable to property rights. 
Such a regime is seen by many authors as not only useful, but also as the only 
means of opening the extraterrestrial realms to settlement, given the reluctance of 
most industrialists to invest money in an endeavour without having the security that 
they will enjoy the benefits. It may also occur that a minority of investors, with a 
bigger tolerance to risk, would adopt an anarcho-capitalist approach and “cross the 
Alleghenies” without backing from a sovereign State. 

Given the abundance of extraterrestrial resources, it would be nonsensical to for- 
bid their private appropriation. Securing property rights would be a small price to 
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pay, and more beneficial to humankind, compared to the alternative of keeping the 
extraterrestrial realms undeveloped. The practical arguments against the Frontier 
paradigm may have merit, but the issues raised can be tackled. The ideological 
arguments, nonetheless, are emotional rather than rational. 

Whereas the frontier paradigm is outlawed in the current incarnation of the inter- 
national law of outer space, law is a dynamic phenomenon and it may evolve towards 
a regime supportive of property rights in outer space. A shift from the res publica 
approach may he in the cards, given the official support of the Aldridge commission 
for property rights. Until this shift happens, the non-appropriation principle remains 
nonetheless the lex lata in the extraterrestrial realms. 




Chapter 7 

The Common Heritage of Mankind: Reaping 
Without Sowing 



From each according to his abilities, to each according to his 
needs 

Karl Marx (1875) 



7.1 Introduction 

A spectre is haunting outer space: the spectre of communism. “In the earlier epochs 
of history” - wrote Marx and Engels (1848, para. 1) - “we find almost everywhere 
a complicated arrangement of society into various orders ... In ancient Rome we 
have patricians, knights, plebeians, slaves; In the Middle Ages, feudal lords, vas- 
sals, guild-masters, journeymen, apprentices, serfs”. And in the space age, we have 
the antagonistic spacefaring and non-spacefaring nations, developed and developing 
states, the “North” and the “South”. 

The post-Sputnik and post-colonial era could not escape the materialist concep- 
tion of history, whereas the world and its extraterrestrial surroundings are the scene 
of the class struggle between the haves and have-nots. Marx, Engels and many other 
communists sought an end to capitalism and the establishment of an egalitarian 
society. The 20th century saw the establishment of several Communist States, and 
the adoption of several Socialist principles into the mainstream. In the 1970s, the 
Marxist ideas received escape velocity through the work of the United Nations, 
who oversaw the drafting of the “Agreement Governing the Activities of States on 
the Moon and Other Celestial Bodies”. Of special importance are the provisions of 
its Article 11.1 stating that “[t]he moon and its natural resources are the common 
heritage of mankind”, of Article 11.5 whereby States Parties agree to create “an 
international regime, including appropriate procedures, to govern the exploitation 
of the natural resources of the moon”, and of Article 1 1.7.d, where one of the main 
purposes of the above regime is revealed as being: 

An equitable sharing by all States Parties in the benefits derived from those resources, 
whereby the interests and needs of the developing countries, as well as the efforts of those 
countries which have contributed either directly or indirectly to the exploration of the moon, 
shall be given special consideration. 

Whereas at the beginning of the Space Age the Soviet technological superiority 
sparked fears in the United States that “space would soon be res communist, not 
res communis” (McDougall, 1985, p. 202), two decades later the Moon Agreement 
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effectively planted the Communist standard in the lunar soil. The following chapter 
will critically analyze and rebuke the concept of the Common Heritage of the 
Mankind (CHM), as envisaged in the Moon Agreement, as an archenemy to space 
development. 



7.2 The Genesis of the CHM Concept 

The Common Heritage of Mankind concept has been presented, in most of the lit- 
erature, as having originated in the 1967 proposal of the Maltese Ambassador to 
the UN, Arvid Pardo, that the sea-bed and ocean floor beyond national jurisdiction 
should be declared the Common Heritage of the Mankind by the United Nations 
General Assembly (Paxson, 1993, p. 501). This is not wholly accurate, as both 
similar ideas and similar language have been used before. 

During the Moon Agreement negotiations in the Legal Subcommittee of the UN- 
COPUOS, some national delegates were not pleased with the diplomatic term cho- 
sen, asking off-the-record - “Who died and left the moon to mankind?” 
(Thomas, 1980, p. 159). The same question was asked by Dekanozov (1974, p. 202): 

[I]f celestial bodies and their resources are common inheritance, and succession in civil law 
is transfer of the property of a decedent (testator) to his successor (heirs), who then should 
be considered as the testator and has he existed at all? 

The heritage in question is not the result of a death, yet it stems from a testament 
- namely the Old Testament, where God blessed the first humans to “hll the earth 
and subdue it” (Gen 1:28, NIV). This tenet was seen by Pope Pius XII as referring 
not only to out planet, but to “the whole of creation which He offered for the human 
spirit to penetrate” (Cheng, 1957, p. 505). 

The term itself has been used verbatim as early as the 1840s-1850s; as shown 
elsewhere in this work, US Senator William Henry Seward delivered a speech in 
1850 where he described the newly acquired public domain as “part of the common 
heritage of mankind, bestowed upon them by the Creator of the universe”, and called 
for its enjoyment “either in common or by partition” (Seward, 1850, paras. 22- 
23). The idea of a possible partition of the divine bequest is not new to Seward; 
in the 17th Century, John Locke suggested that “God gave the world to men in 
common; but ... it cannot be supposed he meant it should always remain common” 
(Locke, 1690, Section 34). Communist editor Hermann Kriege (quoted by Marx and 
Engels, (1846) endorsed the promoters of the American land reform, who “call the 
soil the communal heritage of all mankind” and want “to preserve as the inalienable 
communal property of all mankind the 1 ,400 million acres of land which have not 
yet fallen into the hands of rapacious speculators”. For this reason, he shared in the 
goal “to place 160 acres of American soil at the command of every farmer, from 
whatever country he may hail, so that he may feed himself”, a plot “which they 
needed only to settle and make fruitful with the labour of their hands”. 

While “heritage” is the word chosen to figure in the English text of the Moon 
Agreement, the Spanish text contains the term “patrimonio” and the French one 
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refers to “patrimoine”; together with the Arabic, Chinese and Russian texts, these 
are equally authentic, according to Article 21 of the Moon Agreement. On an in- 
ternational level, calls for the international community to regard as “common patri- 
mony” those “things which cannot he held hy one nation without detriment to the 
others” were put forward, as early as the 1830s, hy Latin American jurist Andres 
Bello. In 1898, French lawyer Albert Geouffre de Lapradelle argued that the oceans 
should be considered “the patrimony of humankind”, a concept shared six decades 
later by Prince Wan Waithayakon of Thailand, the President of the first Law of the 
Seas Conference (Schmidt, 1989, p. 23). In 1949, R.A. Smith wrote that “the Moon 
is not the property of any state; if it is untenanted, it is the common heritage of 
mankind”, whereas Lionel Laming and Oscar Schachter declared, roundabout the 
same time, that not only the Earth, but all the solar system deserves to be considered 
as the heritage of mankind (Doyle, 1997, p. 10). Not much later, in a 1953 article, 
Joseph Kroell (quoted in Cocca, 1986, p. 17) stated that “L’espace extra-terrestre 
. . . forme le patrimoine commun de THumanite”. In July 1966, the United States 
were called upon by President Johnson to ensure that “the deep seas and ocean 
bottoms are, and remain, the legacy of all human beings” (Schmidt, 1989, p. 24). 
Five months later, the UN General Assembly adopted the Outer Space Treaty, whose 
Article I provides that “[t]he exploration and use of . . . the . . . celestial bodies . . . 
shall be the province of all mankind”. A resolution of the World Peace through Law 
conference adopted in early summer 1967 declared the seas beyond the continental 
shelf to be “the province of the UN” (Schmidt, 1989, p. 23), whereas in June of the 
same year, Aldo Armando Cocca introduced the CHM concept in the discussions 
being held in the Legal Subcommittee of the UNCOPUOS (Jasentuliyana, 1997, 
p. 58). Markus G. Schmidt (1989, p. 23) deems that, while many of the proposals 
above were “vague and without backing”, Arvid Pardo’s plan was “both timely and 
well conceived”. 

As suggested by Gennady M. Danilenko (1998, p. 250) the CHM concept needs 
to be assessed within the broader context of the developing world’s efforts at that 
time to radically change the existing system of international economic relations. 
Indeed, the end of the 1960s saw a paradigm shift within the United Nations, with 
an increasing empowering of the developing countries; an important step would be 
taken in 1974, with the adoption by the UN General Assembly of Resolution 3201 
titled “Declaration on the Establishment of a New International Economic Order”. 
Elevating the concept of class struggle into outer space, this particular document 
outlined the widening gap between the developed and developing world, noted that 
“[t]he benefits of technological progress are not shared equitably by all members of 
the international community”, and proclaimed the need for establishment of a “new 
international economic order based on equity . . . interdependence, common interest 
and cooperation among all States . . . which shall correct inequalities”. In 1976, the 
Club of Rome released a report titled “Reshaping the International Order” (quoted 
in Vicas, 1980, pp. 301-302), where Outer Space was seen as “a geographical entity 
forming a ‘common heritage of mankind” that calls for “ensuring that all nations, not 
only the powerful and rich, benefit from its exploration and exploitation” through 
its “effective management”. 
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According to Danilenko (1998, p. 250), the developing world attempted to use the 
CHM concept during the negotiations for the 1982 United Nations Convention on 
the Law of the Sea and the 1979 Moon Agreement in order to establish a framework 
for exploiting the resources of the moon and of the sea-bed. The CHM would secure 
the direct participation of the developing world in the exploitation and international 
management of these resources, would prevent their monopolization by the devel- 
oped countries where the developing world does not yet have the technology or 
financing necessary, and would distribute the benefits “primarily in the interests of 
the developing countries”. 

As it can be seen from the long history outlined above, the CHM paradigm under- 
went many changes - from a Creation open for homesteading and partition as seen 
by Locke and Seward - to its contemporary, egalitarian incarnation. The analysis 
will concentrate on its later form. 



7.3 The Contents of the Common Heritage of Mankind 

Whereas Stanley B. Rosenfield (quoted by Wiewiorowska, 1980, p. 84) deemed the 
CHM doctrine as being “without legal context [;] [a]ny meaning, and legal import, 
must be indicated by added principles”. Article 11.1 of the MA is clear enough in 
stating that: 

the common heritage of mankind . . . finds its expression in the provisions of this Agree- 
ment, in particular in paragraph 5 of this article. 

Van Traa-Engelman (1980, p. 76) considers that the above tenet broke the “deadlock 
in the discussions on the applicability of the [CHM] doctrine as a legal concept”, yet 
“the material content of the concept can still be subject to discussion”. Indeed, as 
recognized by Andem (1999, p. 4), its provisions have been subject to conflicting 
interpretations. According to Francis Lyall (1998, p. 132), it is becoming accepted 
that, in any incarnation of it, the CHM concept presents a number of particular 
elements, namely: 

that certain regions should not be subject to national appropriation in any way, that there will 
be a management system for such an area, that the managers, be they state or international 
organisation, will act as representative of mankind, 

that any benefits from such areas will be shared internationally, and that the area will be 
used for peaceful purposes only. 

Alan Marshall (1995, p. 52) agrees that the CHM is “not a well-defined concept”, 
yet his “own predilections” suggest that the paradigm comprises the following traits: 

1) non-appropriation (this is adequately encapsulated in the Moon Treaty, but is deficient in the 
Outer Space Treaty), 

2) universality of applicability (to all states and to all parts of space, including space itself; this 
would thus make nations and private firms liable for rent payment with regard to orbital occu- 
pation), 

3) universality of formulation (so that all states participate in the drawing up of space law), 
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4) equitable distribution of space resources (the meaning of equitable being decided by all states), 

5) the use of space for peaceful purposes. . . 

The vision of an economic system in outer space whereby property shall be con- 
trolled by a UN body and communally owned by all the nations is considered by 
Michele Hamilton (1998) as “nothing more than communism: a communal system 
of ownership where private property rights and free market principles simply do not 
exist”. Indian scholar Mani (1996, p. 33) acknowledges the view of the developed 
countries, who regarded the CHM concept as being: 

the institutionalisation of the ‘menace’ of international socialism (read communism), pro- 
liferation of international bureaucracy, and threat to their technological superiority 
- in short ... an anathema to everything the Western capitalist ideology 
stood for. 

The idea that the CHM is a socialist/communist concept is not far-fetched; indeed, 
both the legal analysis and the diplomatic statements support this view. Whereas 
several of the above characteristics do not pertain ratione materiae to the subject 
of this book, an analysis is needed as to the property implications of the Moon 
Agreement. 

It is important to point out that the CHM as envisaged by the Moon Agreement 
is not the same with the CHM envisaged by the international law of the sea docu- 
ments. As it will be shown in the next chapter, the UN General Assembly declared, 
in December 1969, a moratorium on the exploitation of the deep seabed resources 
pending the establishment of an international regime for the development thereon. 
No such moratorium has ever been proclaimed for the Moon. This is perhaps due 
to the general opinion that the exploitation of the manganese nodules of the deep 
seabed is more feasible with the current technology, whereas that of the lunar re- 
sources pertains to a more distant future - hence in a lesser need for regulation. The 
language of the Montego Bay Convention - as per its 1982 incarnation - is also 
tougher than the language of the MA. Article 137 of the UNCLOS, outlining the 
legal status of the “Area” and its resources, provides: 

1 . No State shall claim or exercise sovereignty or sovereign rights over any part of 
the Area or its resources, nor shall any State or natural or juridical person ap- 
propriate any part thereof. No such claim or exercise of sovereignty or sovereign 
rights nor such appropriation shall be recognized. 

2. All rights in the resources of the Area are vested in mankind as a whole on 
whose behalf the Authority shall act. These resources are not subject to alien- 
ation. The minerals recovered from the Area, however, may only be alienated 
in accordance with this Part and the rules, regulations and procedures of the 
Authority. 

3. No State or natural or juridical person shall claim, acquire or exercise rights with 
respect to the minerals recovered from the Area except in accordance with this 
Part. Otherwise, no such claim, acquisition or exercise of such rights shall be 
recognized. 
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The 1994 Agreement relating to the Implementation of Part XI of the Montego Bay 
Convention softens the hard-line provisions of the UNCLOS, given the 
“political and economic changes, including market-oriented approaches, affecting 
the implementation of Part XI“ - as noted in its Preamble. The 1994 Agreement 
has a greater legal force than the Convention (Article 2.1). Whereas this is not the 
place for examining the legal status of the deep seabed or the oceanic incarnation of 
the CHM, the above example has been given as a means of illustrating the lack of 
uniformity - territorial and temporal - of this concept. 



7.3.1 The Prohibition of Private Landed Property 

As shown elsewhere in this work. Article II of the Outer Space Treaty prohibits the 
national appropriation of the extraterrestrial realms. While this denies, in practice, 
the private appropriation of the same. Article 1 1.3 of the Moon Agreement contains 
a facial prohibition of landed property in outer space: 

Neither the surface nor the subsurface of the moon, nor any part thereof or natural re- 
sources in place, shall become property of any State, international intergovernmental or 
non-governmental organization, national organization or non-governmental entity or of any 
natural person. 

Libertarian commentator Edward L. Hudgins (1998) believes that the model for 
the Moon Agreement, where “[pjrivate property is explicitly banned”, is the Soviet 
constitution. Indeed, whereas Article 13 of the 1977 Constitution of the USSR al- 
lowed Soviet citizens to own “articles of everyday use, personal consumption and 
convenience, the implements and other objects of a small-holding, a house, and 
earned savings”, this did not apply to land. According to Article 11, “[t]he land, its 
minerals, waters, and forests are the exclusive property of the state”, private citizens 
being provided, by means of Article 13, with a limited jus utendv. 

Citizens may be granted the use of plots of land, in the manner prescribed by law, for 
a subsidiary small-holding (including the keeping of livestock and poultry), for fruit and 
vegetable growing or for building an individual dwelling. Citizens are required to make 
rational use of the land allotted to them. 

Article 10 placed the “socialist ownership of the means of production” at the “foun- 
dation of the economic system of USSR”, whereas the “principal form of socialist 
property” in Soviet Union was State property, defined by Article 1 1 of the Soviet 
basic law as “the common property of the Soviet people”. 

Adding up Articles 11 and 13, it can be seen that all land and resources in the 
USSR was the common property of the Soviet people, while individuals could own a 
house, the implements of a farm, and could exercise user rights over the land granted 
to them for subsistence farming and dwelling. The Moon Agreement considers all 
land and resources on the Moon as the common heritage of the Mankind (Article 
11.1), while individuals can own lunar stations, vehicles, equipment, facilities and 
installations (Article 12.1), and can exercise user rights over a limited area which is 
required for the needs of the station (Article 9.1). 
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Article 11 of the Moon Agreement is in resonance with the 1848 Manifesto 
of the Communist Party, whereby Karl Marx and Friedrich Engels called for the 
“[a]bolition of property in land and application of all rents of land to public pur- 
poses”, entrusting the proletarians with the mission “to destroy all previous securi- 
ties for, and insurances of, individual property”. This is the core belief of Commu- 
nism; as acknowledged in the same document: 

[T]he theory of the Communists may be summed up in the single sentence: Abolition of 
private property (Marx and Engels, 1848). 

The private property in other legal categories - that is, extracted resources and plan- 
etary structures, as regulated by the MA, is scrutinized elsewhere in this volume. 



7.3.2 The “Equitable” Sharing of Jus Fruendi 

The key tenet of the CHM is the distribution of benefits. As an attribute of property, 
jus fruendi embodies the right to enjoy the income (fruits) derived from an asset. It 
will be seen elsewhere in the book that, even under the Moon Agreement regime, 
private property may exist in the resources extracted from the Moon. Nonetheless, 
this private property cannot be fully enjoyed, as Article 11.7.d of the MA provides 
for: 

[a]n equitable sharing by all States Parties in the benefits derived from [the natural resources 
of the Moon], whereby the interests and needs of the developing countries, as well as the 
efforts of those countries which have contributed either directly or indirectly to the explo- 
ration of the moon, shall be given special consideration. 

In the 1979 report of the Independent Commission on International Development 
Issues, titled “North-South: A Program for Survival”, the commission chaired by 
Willy Brandt (quoted in Vicas, 1980, p. 303) considered that “Global commons’ is 
a neat catchword, but hardly appropriate”, because: 

It connotes villagers in medieval England who have the right to pasture their cattle in the 
village commons. The space analogy is nations ‘pasturing’ their satellites in the global 
commons. The term connotes something of free access to outer space, but none of the 
distributional aspects of the ‘common benefit’ or ‘common heritage’. 

Indeed, whereas a res communis offers free access, it does not entail a share of the 
benefits. The villager pasturing his cow in the village commons needed not share the 
meat and milk with the other villagers, even if originated from the grass grazed from 
a common pool. In contrast, under the CHM regime, the lunar miner has to share 
with all other humans what his equipment extracted from the Moon. According to 
Stephen Gorove ( 1985, p. 227), as long as the space powers do not ratify the MA, 
their private enterprises are “entitled to acquire and retain space resources” for their 
own disposition “without limitation on possible profit”. 

Lenin (1917) defined Socialism as the “social ownership of the means of produc- 
tion and the distribution of products according to the work of the individual”; in his 
view, socialism will “ripen into Communism, whose banner bears the motto: ‘From 
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each according to his ability, to each according to his needs’. Christopher Pinto, Sri 
Lanka’s ambassador to the Law of the Sea Conference (quoted in Danilenko, 1998, 
p. 257) expressed the view of the developing countries that the CHM, as incarnated 
in the Law of the Sea Convention, implements the principle according to which 
“each country will contribute according to its capacity and each will receive accord- 
ing to its needs”. The tenets of the Moon Agreement hold middle ground between 
Socialism and Communism, providing for a share of the lunar benefits from each 
according to his ability, to some according to their work and to some according to 
their needs. 

The CHM, as incarnated in the MA is even more radical than the Soviet doctrine. 
Article 18 of the 1918 RSFSR Constitution considered work as being the duty of 
every Russian citizen, proclaiming as its motto: “He shall not eat who does not 
work”. Article 14.2 of the 1977 Soviet Constitution provides that: 

The state exercises control over the measure of labor and of consumption in accordance 
with the principle of socialism: ‘From each according to his ability, to each according to his 
work’ . 

The 1918 Soviet contribution obliges every citizen to work; no part of corpus ju- 
ris spatialis obliges any State to explore and use the Moon. Article I of the OST 
asks States to “facilitate and encourage international co-operation” in the scientific 
investigation of the extraterrestrial realms, whereas Article 4.2 of the MA expects 
that: 

[i]nternational co-operation in pursuance of this Agreement should be as wide as possible 
and may take place on a multilateral basis, on a bilateral basis or through international 
intergovernmental organizations. 

Nonetheless, the exploration and use of the Moon is a freedom, not an obligation. 
Whereas Article 11.7 of the MA does give “special consideration” to the efforts of 
the countries having contributed to the exploration of the Moon, this is not the only 
basis for assigning Jus fruendi', the “interests and needs of the developing countries” 
- whether lunar explorers or not - are part of the beneht distribution equation. 

According to Brian M. Hoffstadt (1994, pp. 591-592), the meaning of “equi- 
table” in the Moon Agreement creates uncertainties, especially as to its impact upon 
the amount of profit private companies will be allowed to keep; he deems that no in- 
vestment will occur until “equitable” is dehned and the profit distribution is settled. 

Although not a Member State to the Moon Agreement, the US distributes glob- 
ally some of the benehts from its space activities. As it will be shown infra, a number 
of lunar samples have been given, free of charge, to other countries, although their 
extraction was sponsored by the US tax payer. In the same time, NASA (2005) 
surrendered the copyright for still images, audio files and video, subject to certain 
conditions. This is done subject to a different benefits provision, where no distribu- 
tive system is envisaged and no “regime” exists for distributing the same. Article I 
of the Outer Space Treaty provides that: 

The exploration and use of [the celestial realms] shall be carried out for the benefit and in the 
interests of all countries, irrespective of their degree of economic or scientific development, 
and shall be the province of all mankind. 
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Article 4. 1 of the Moon Agreement repeats, in a different wording, the above clause, 
adding: 

Due regard shall be paid to the interests of present and future generations as well as to the 
need to promote higher standards of living and conditions of economic and social progress 
and development in accordance with the Charter of the United Nations. 

State practice indicates that, under the terms of Article I of the Outer Space Treaty, 
States are willing to share the scientific results from space exploration, yet not the 
profits stemming from commercial space activities. 

On December 13th, 1996, the UN General Assembly adopted a “Declaration 
on International Cooperation in the Exploration and Use of Outer Space for the 
Benefit and in the Interest of All States, Taking into Particular Account the Needs 
of Developing Countries” (A/RES/51/122). The Declaration evokes the provisions 
of the OST, without making any reference to the provisions of the Moon Agree- 
ment. An important principle is contained in para. 2 of the above document, al- 
lowing States the freedom to determine, on an equitable and mutually acceptable 
footing, all the facets of their participation in international cooperative ventures 
in the exploration and use of space. A special attention is paid to the contractual 
terms in cooperative ventures, which ought to be fair, reasonable, and fully conform 
to the legitimate interests and rights of the contracting parties. Whereas para. 3 
calls countries with more advanced space capabilities to be particularly aware to 
the interest and benefit of countries with incipient space programmes and devel- 
oping countries stemming from cooperative space activities conducted with them, 
no reference whatsoever is made to the distribution of profits from non-cooperative 
ventures. 

According to Marietta Benko, Schrogl (1997, p. 159), the above declaration 
denounced the “forced cooperation and dirigist approaches for reaching redistri- 
bution”, stressing in the same time the “freedom of cooperation and the need for 
effectiveness in international cooperation”. In their view, shared by us, the 1996 
declaration came at the right time, in order to spell out that “no distributive or sys- 
temic conflict in the field of space applications and cooperation is alive”. 



7.4 Arguments for the Common Heritage of Mankind 

As shown supra, law and politics are intertwined. Since the CHM concept lies on 
the left of the political spectrum, it is favoured by those who support, with various 
degrees: 

• collectivism rather than individualism; 

• internationalism instead of nationalism; 

• cooperation more than competition; 

• the economic interests of the have-nots before those of the haves; 

• economic equality more than economic liberty; 

• redistribution of wealth instead of acceptance of inequalities; 
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• equity as opposed to efficiency, or fair outcome as opposed to fair process; 

• interventionist versus laissez-faire economics; 

• bigger versus smaller government. 

All these common traits of socialist ideology can be found in the CHM paradigm. 

Many arguments are emotional, making appeal to the “brotherhood of Man”. 
For instance, Indian scholar V.S. Mani (1996, p. 36) hopes that the spacefaring 
states will “rise above their short term, narrow, Shylockian view of profits” and 
show instead “magnanimity, compassion and camaraderie to the whole international 
community”. Alan Marshall (1995, p. 52) views the CHM paradigm and its adoption 
into a regulatory regime as a repellent of space imperialistic tendencies. He believes 
that the “mildness” of its prescriptions would entail the support of “many, maybe 
most, space enthusiasts”. Those holding a contrary view are seen as either more 
interested in the personal profit they could make from space endeavours, or eager to 
forgo the “rights and concerns of many of the world’s people” for the sake of outer 
space expansion. On a similar line of reasoning, Maurice Andem (1999, pp. 7-8) 
believes that the unpopularity and non-acceptance of the Moon Agreement is due 
to the fact that individualistic national interest is given priority over the common 
interest of the humankind as a whole. He considers that the CHM principle conveys 
a universal truth shared by the main religions, expressing the common origin of the 
human race. 

Francis Lyall (1998, pp. 132-134) agrees that the CHM principle is a major 
reason behind the lack of a stronger support for the Moon Agreement, and finds 
some weight in the argument that the have-nots are freeloading. He reckons that 
the said paradigm is an endeavour by the nations whose technical or other inep- 
titudes preclude them from exploiting the space resources, to induce spacefaring 
nations into investing “time, trouble and finance in a project, and then divert to 
non-participants and non-investors some of the rewards of these entrepreneurial 
activities”. Yet Lyall is wary to fully dismiss the CHM, whose core he views as 
a moral imperative to preserve and foster if one is to avoid barbarity: “Have’ and 
‘have-not’ are too intertwined nowadays for the one to neglect the interests of the 
other”. He is in expectative as to whether the CHM benefits in the law of the sea 
will indeed reach the peoples of the developing world or will instead be hijacked by 
their rulers, yet the opportunity for abuse is not considered by Lyall as enough of 
a reason to shelve the CHM concept. Daniel Goedhuis (1981, p. 8) considers that, 
while the CHM concept in its space law embodiment did not reduce the inequalities 
between the developing and developed states to the extent initially sought, it would 
be nonetheless “difficult to think of an alternative system which, in the light of the 
present factual situation, could have been devised”. 

While socialist attitudes from Western analysts are not surprising, what is para- 
doxical is the eventual lack of support for the Moon Agreement from the very na- 
tions it was to benefit. It is also surprising that neither the USSR, nor China or any 
other Communist nation acceded to it. By 2006, the document has been ratified only 
by Australia, Austria, Belgium, Chile, Kazakhstan, Lebanon, Mexico, Morocco, the 
Netherlands, Pakistan, Peru, Philippines, and Uruguay. 
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As a parenthesis to the CHM paradigm, space collectivism is favoured also at 
a smaller scale, to some extent on practical grounds. Kalani Chapman (1995) en- 
visages a settlement on Mars modelled on the kibbutz system, where the sense of 
community will be emphasized “to an infinitely greater extent than the dominant 
western capitalistic culture on Earth does today Chapman’s settlement would see 
the basics for survival (air, water, food and shelter) unconditionally provided for 
each member. The chief values of the community will be cooperation and mutual 
aid as opposed to capitalist exploitation. In the early stages - considers Chapman - 
settlers will work for the sake and the goals of the community, carrying out the func- 
tions they excel most at or they most desire: “[E]ach member will contribute what 
he/she/it can, and each will be provided for (‘From each according to his ability, to 
each according to his needs’)”. Nonetheless, once the extraterrestrial settlement is 
largely self-sustaining and automatic systems are established, “people will be free 
to do as they please”. 

7.5 Arguments Against the Common Heritage of Mankind 

In 1987, US President Ronald Reagan (quoted by Pryor ,2003, p. 23) famously 
differentiated between communists - those who read Marx and Lenin - and anti- 
communists - those who understand Marx and Lenin. The critics of the CHM 
paradigm seem to have a thorough understanding of the flaws plaguing this system. 

Addressing the Scottish Unionist Conference in 1948, Winston Churchill (2003, 
p. 446) called socialism “a deadly fallacy . . . the philosophy of failure, the creed of 
ignorance and the gospel of envy”. A criticism of the CHM paradigm is a crit- 
icism of communism and socialism. The main argument in opposing the CHM 
is that communism has failed on earth, and there is no reason this will not hap- 
pen in outer space. According to Reynolds (1995, p. 118), the anti-market and 
statist ideas embodied in the Moon Agreement and NIEO have been discredited 
by the countries that have embraced them. The Soviet Union has ceased to exist, 
and the former socialist countries of Eastern Europe reverted to democracy and 
the market economy almost two decades ago. African-American analyst Thomas 
Sowell (1999, p. 104) wrote that academic Marxists in the US are nonetheless “ut- 
terly undaunted” by the collapse of communism throughout Eastern Europe: “So- 
cialism in general has a record of failure so blatant that only an intellectual could 
ignore or evade it”. The arguments infra - true as they be - can be equally ignored 
or evaded. 

A number of authors oppose the CHM approach as an antithesis to property 
rights, seen as essential for the development of space. Michele Hamilton (1988) 
considers the problems plaguing the paradigm as being obvious; the lack of a strong 
protection of private property rights eliminates the incentive for private investors 
to mine the extraterrestrial ore, to develop the know-how associated with this and 
to get involved in countless other uses of the celestial bodies. She believes that 
the telecommunications industry would not have reached its current level if the 
communal approach paradigm would have been applied to satellite development. 
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Michel Smirnoff (1972, p. 175) criticized a draft of the Moon Agreement, deeming 
that one needs to be realist when it comes to the terrestrial exportation of the lunar 
resources: 

If the States which spent the huge sums for the exploration of the Moon will not have the le- 
gal possibility to exploit those resources, then they will be confronted with two possibilities: 

1 - to stop the explorations or 2 - to continue those explorations ignoring the non-realistic 
formulations of the Treaties. 

According to Alan Marshall (1995, p. 51), a supporter of the CHM paradigm, the 
prospect that companies could have to rent the site of extraction from the global 
community would “provoke yelps of horror from space capitalists whose ideological 
tradition would make them reply that those who take the risk and invest the capi- 
tal should reap the rewards”. From an opposite ideological stand, Listner (2005) 
considers, indeed, that “[i]t’s no wonder that private enterprise is loath to invest 
in technologies to exploit space with these conditions hanging over their heads”. 
Wassenbergh (1991, p. 82) deems that the CHM concept is too idealistic, as it 
takes for granted a very strong international solidarity. Whereas such a situation 
is utopian, each country tending for its own interests, the much-hated capitalist ide- 
ological tradition is quite functional. 

Another disparagement of the CHM model pertains to the capacity of the devel- 
oping world to evolve through its own means, and to the progress of the economy. 
P.J. O’Rourke (1996, p. 154) explains that collectivism does not work due to the 
faulty economic premise it is based on. In his view: 

There is no such thing as a person’s ‘fair share’ of wealth. The gross national product is not a 
pizza that must be carefully divided because if I get too many slices, you have to eat the box. 

The economy is expandable and, in any practical sense, limitless . . . The lesson of economic 
development is that what happens when we run out of a resource is what happened when 
we ran out of whale oil - nothing. 

A critic of the Communist Manifesto, W.J. Rayment (2000) considers that, while 
Marx was right in viewing the world in terms of class struggle, he failed to un- 
derstand that efficiency would lead to an increasing affordability of the means of 
production. Free societies would elevate the working class to the entrepreneur class, 
instead of bringing society down to the lowest common denominator. Indeed, Ray- 
ment’s logic is supported by the evolution of India and the People’s Republic of 
China into spacefaring powers, a tangible proof that developing nations can - and 
will - participate in the development of space resources. Reynolds (1995, p. 118) 
remarked as well that space capability is no longer a “superpower monopoly”, ex- 
emplifying with the credible space programs of the two nations mentioned above, 
opinion leaders of the developing world. At his turn, space entrepreneur Jim Ben- 
son (1998, pp. 48^9) finds the argument that less developed countries are unable to 
participate in space as currently unsubstantiated. While in the past it was believed 
that deep space science and resource exploration missions needed to cost billions of 
dollars, rapidly advancing miniaturization decreased the cost with about an order of 
magnitude per mission generation, putting it within the reach of any country in the 
world that wishes to participate at 12 million or less for a deep space experiment. 
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Indeed, due to the limitless resources of the outer space and to the evolution of the 
developing world into players on the space arena, it does not matter whether the 
latter do not hold the pole position in the new commercial space race. 

Another reason for criticizing the CHM regime is that it is an expression of the 
“culture of entitlement”. This has been described by Judith Bardwick (quoted in 
Anderson, 2002), as being: 

an attitude where people believe they do not have to earn what they get. They believe they 
deserve . . . [and] are owed it because of who they are, not because of what they do. In 
such a culture people take what they have for granted, keep asking for more, and are never 
satisfied. 

Dave Anderson (2002) laments the whole society having moved toward a culture 
of entitlement over the years, an ethos whose motto is “[wjeaken the strong to 
strengthen the weak”. Keith Urbahn (2005) laments as well the “culture that pro- 
motes widespread dependence on government handouts”. In his view, a society of 
entitlement rates justice “not by how much the government encourages those who 
succeed, but by how much it rewards those who don’t”. In his view, this equates with 
a “license for mediocrity”, denying individual responsibility and creating convenient 
excuses for failure. Instead, as explained by Locke (1690, Chapter 5, Section 34), 
the world was given: 

to the use of the industrious and rational, . . . not to the fancy or covetousness of the quarrel- 
some and contentious. He that had as good left for his improvement, as was already taken 
up, needed not complain, ought not to meddle with what was already improved by another’s 
labour: if he did, it is plain he desired the benefit of another’s pains, which he had no right 
to, and not the ground . . . whereof there was . . . more than he knew what to do with, or his 
industry could reach to. 

What is more worrying is that the CHM concept goes even beyond Marxism. In 
terms of international space economics, the developing countries are not the equiva- 
lent of the proletariat - a productive class - but of the lumpenproletariat. The have- 
nots are not lunar wage-workers whose surplus labour would be exploited by the 
lunar bourgeoisie. In fact, the true working class of the space economy would be 
the spacefaring states, upon which the freeloading have-nots would depend as the 
lumpenproletariat depends upon the bourgeoisie. 



7.6 Conclusion 

The analysis above, and the terrestrial history of communism, prove that Marxism 
is a fallacy. Outer space needs to be spared the painful experience of the former 
Eastern Block. Despite the noble ideals of equity and care for the have-nots, the 
CHM paradigm has more faults than merits. A refutation of the Common Heritage 
principle does not mean, however, that the developing world will, or should, be left 
behind in the space era. China, India and Brazil are living proofs that a developing 
country can, through its own effort, join the spacefaring club. Instead of freeload- 
ing on the efforts of the older spacefarers, the have-nots should pool their meagre 
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financial resources into a common space agency or into regional ones, and proceed 
at exploiting the riches of outer space for themselves. The rallying cry of Marxism - 
“Proletarians of all countries, unite; you have nothing to lose hut your chains” should 
evolve into “Countries of the world unite - you have nothing to lose but the chains 
of gravity”. The skies are open. 




Chapter 8 

Property Status of Extraterrestrial Samples 
and Extracted Resources 



[WJhen the slave says: - the sea is certainly common to all 
persons - the fisherman agrees; but when the slave adds: - 
then what is found in the common sea is common property 
he rightly objects, saying: - But what my net and hooks have 
taken, is absolutely my own - 

Hugo Grotius (1608) 



8.1 Introduction 

The answer to the question “Who owns the Moon” would be incomplete without 
considering the legal status of material extracted from the Moon. It is to be remarked 
ab initio that the legal treatment applied to real estate and substances removed 
thereon is different. As Sweet (1882, p. 529) says, “[w]hile unsevered, minerals 
form part of the land, and as such are real estate. When severed, they become 
personal chattels”. 

Whereas the immovables examined supra were subject to the lex situs of outer 
space, the current chapter will deal with movables, subject mainly to the lex domi- 
cilii of the person who caused their removal. However, this is not as simple as it 
appears. Is the conversion of immovables into movables by way of extraction, al- 
lowed in the light of the non-appropriation principle of the Outer Space Treaty? If 
so, does full ownership of extraterrestrial products vest in those who caused their 
removal? 

Addressing the above questions is not a farfetched intellectual experiment, but 
a practical matter, in the light of the lunar samples already extracted four decades 
ago by the Apollo and Luna missions. While extraterrestrial material often reaches 
Earth by natural means as meteorites, the Moon is the only celestial body be- 
yond Earth that has been systematically sampled. Between 1969 and 1972, six 
manned US missions - Apollo 11, 12, 14, 15 and 17- brought back 381.7 km of 
lunar rocks, core samples, sand and dust, originating in six different exploration 
sites. In addition, three Soviet robotic missions - Luna 16 (1970), Luna 20 (1972) 
and Luna 24 (1976) - returned 321g of core samples from three other lunar sites 
(Heiken et ah, 1991, pp. 5-7). Three decades would pass until NASA’s Genesis 
spacecraft would return samples of solar wind in 2004, and the Stardust mission 
belonging to the same agency would return specks of dust from Comet Wild 2’s 
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coma in 2006. Whereas in November 2005 a Japanese probe, Hayabusa, collected 
materials from near-Earth asteroid 25143 Itokawa, these will be returned to Earth in 
2010 . 

These concrete examples are supplemented by the possible large scale exploita- 
tion of extraterrestrial resources and their use either in situ or on earth. The new 
space exploration vision for NASA announced on January 14th, 2004 by the US 
President urges the “use of lunar and other space resources to support sustained 
human space exploration to Mars and other destinations” (Aldridge, 2004, p. 52). 



8.2 Appropriation of Extraterrestrial Material Under 
the Outer Space Treaty 

Article II of the Outer Space Treaty outlaws appropriation of outer space and ce- 
lestial bodies “by claims of sovereignty, by means of use or occupation, or by any 
other means”. While the relationship between national appropriation and civil law 
appropriation of the immovable category of landed extensions has already been dis- 
cussed supra, it is necessary to examine whether the non appropriation principle 
concerns only the celestial bodies in the territorial (landed extensions) sense, or it 
applies also to the movable category of extracted resources that originate there. Is 
the appropriation of extraterrestrial materials by way of extraction an appropriation 
of the celestial body? 

The OST is silent as to the permissibility of appropriating natural materials in 
the course of exploration and use of the celestial bodies. In the absence of a specific 
norm clarifying the ownership of lunar resources and samples, scholars held contra- 
dictory opinions during the years surrounding the return of the Apollo specimens. 
Several schools of thought can be identihed among the space law specialists, some 
even less liberal than the future Moon Agreement and some very permissive. 



8.2.1 First Viewpoint: Outer Space Treaty Prohibits Appropriation 
of Extraterrestrial Material 

The first approach held that several provisions of the Outer Space Treaty would 
preclude the appropriation of extraterrestrial resources. Given that this view is no 
longer of currency, it is fitting to talk about it at the past tense. 

A number of authors considered that the non-appropriation principle of Arti- 
cle II OST would apply as well to the natural resources of the celestial bodies. 
Gabriel Lafferranderie (1970, p. 3) deemed that the Outer Space Treaty does not 
distinguish between celestial bodies and their resources, enouncing only one legal 
regime prohibiting national appropriation. Gal (1966, p. 47) and Williams (1987, 
p. 147) cite Stephen Gorove and A. Cocca as other representatives of the view. 
Indeed, Gorove (1977, p. 247) wrote that the said prohibition may apply to the stock 
resources of the celestial bodies (as opposed to flow resources) and to exhaustible 
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resources (as opposed to inexhaustible resources). Nonetheless, he considered that 
the Moon Agreement, in making a distinction between the lunar surface/subsurface 
and the resources thereon, may have solved the “puzzle” of Article II of the OST, 
albeit it fails to define the dept of the subsurface and the manner in which the ex- 
ploitation of the resources embedded in the subsurface can be done “without the 
exercise of dominion and control over the surface and sub-surface” (Gorove, 1974, 
p. 30). He also deemed that the contemporary discussion in the UNCOPUOS of a 
possible moratorium on the exploitation of lunar resources validates the suggestion 
that the negotiating States consider the ban on appropriation as not applicable to the 
celestial natural resources (Gorove, 1977, p. 249). 

Another tenet brought forth by some scholars in support of the above view is 
Article I of the OST, providing for the exploration and use of the celestial realms to 
be carried out in the interest and for the benefit of all countries, as well as Article 
V of the same treaty deeming the astronauts as envoys of mankind. For instance, 
Rene Mankiewicz (1968, pp. 164-165) considered that anything taken from the 
Moon has to be used exclusively in the interest and benefit of all humankind, not 
for the one of a single State. He agreed nonetheless that taking away the extracted 
lunar material from a particular State will be very difficult, especially because that 
State will maintain that their use of such material coincides with the interest of 
mankind - an explanation he deems dubious. In the year of the Apollo 1 1 mis- 
sion, Florence Rusconi (1969, pp. 185-188) asked herself whether the returned 
samples belong to the USA particularly or to the humankind, and found it “obvi- 
ous to say that the American astronauts set foot on the moon as envoys from the 
mankind not as citizens of a powerful country” according to Article V OST, hence 
all natural stuff found on the Moon and other celestial bodies will be considered 
as part of mankind’s patrimony. Her argument is however contradicted by the real 
purpose of Article V of the Outer Space Treaty that is the provision of assistance 
to astronauts in distress regardless of their nationality. A different interpretation 
would forbid astronauts, for example, to go to orbit in order to repair a private 
satellite. Gabriel Lafferranderie (1970, p. 6) wrote one year later that the State that 
utilises and holds extraterrestrial materials is the depositary of this patrimony that is 
indivisible. 



8.2.2 Second Viewpoint: Outer Space Treaty Allows Appropriation 
of Limited Quantities of Extraterrestrial Material 

Some authors are more reserved, deeming that, while the non-appropriation princi- 
ple applies to lunar materials, a limited use in quantity and scope would be excep- 
tionally permitted. In the same time, an extended use of the extraterrestrial materials 
would amount to national appropriation. 

Eugene Brooks (1968, pp. 346-347), for instance, considered that several legal 
consequences can be logically drawn from the Outer Space Treaty - such as the 
susceptibility of consumption for local needs of all local resources required for the 
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operation of a station, and the permissibility for a State to use the amount nec- 
essary for such support. In his view, the use and carrying away of extraterrestrial 
substances should be limited to that necessary for the purpose of gathering of sci- 
entific information and knowledge, and such knowledge should be shared, pursuant 
to Article IX of the OST, with the UN General Secretary, the international scientific 
community, and the public. One year later, he wrote that the conflict between the 
freedom of use and the non- appropriation principle is “only potential” and does 
not become of actuality until the use extraterrestrial resources has reached a certain 
threshold or they have been used beyond the minimal needs of scientific testing or 
in-situ mission support. Brooks was confident that no such critical point has been 
reached through the removal of a limited quantity of lunar material by the Apollo 1 1 
mission He nonetheless deemed the private prospecting of minerals as constituting 
illegal appropriation in the view of the common benefit clause of Article I OST 
(Brooks, 1969, pp. 160-169). 

For Oscar Fernandez-Brital (1969, p. 197), the possibility of extracting a large 
quantity of materials from the Moon presented legal difficulties. He believed that 
such transport of extraterrestrial materials is allowed by the OST without claims, 
yet only in small quantities for scientific research. “Total consumption” - deemed 
he - must never occur, as it would run counter Articles II and IX of the OST. Marko 
Markoff (1972, p. 169) viewed the exchange of limited quantities of lunar samples, 
with scientific aims, between the US and USSR as an exception lying beyond the 
scope of the normal applicability of Article II of the OST. Another exception was 
seen as being the utilization in “reasonable quantities” of extraterrestrial materials 
for the support of a mission. 

Although Vladimir Kopal (1972, p. 154) found it obvious that the activity of 
collecting samples and removing them from the Moon serves the common interest 
of all mankind in the spirit of the Outer Space Treaty, he feared that this practice, 
if expanded too much, might be considered as a violation of the non-appropriation 
principle. 



8.2.3 Third Viewpoint: Outer Space Treaty Allows Appropriation 
of Extraterrestrial Material 

Most authors offer more generous opinions as to the property rights in extraterres- 
trial resources and samples, drawing a clear distinction between the appropriation 
of outer space and celestial bodies, and the appropriation of materials thereon. To 
them, the seizure of natural resources merely forms part of the freedom of explo- 
ration and use of outer space, by analogy with the rules underlying the freedom of 
the high seas (Williams, 1987, p. 147). In the present context, the rights of private 
enterprises to explore and exploit the natural resources of the moon, without having 
fee simple ownership over the land thereof, could be generically called “enterprise 
rights”. Article I of the OST consecrates the freedom of scientific investigation, 
exploration and use of the extraterrestrial realms, whereas the “residuary rule of 
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presumptive freedom of action” (Lauterpacht, 1975, p. 220) proclaims that what is 
not prohibited is permitted. 

Indeed, a strong opponent of national appropriation of the high seas, Grotius (1608) 
did not discourage the appropriation of the resources found there. In support of this 
view, he found it appropriate to cite the play Rudens ( “The Rope” ) by Titus Maccius 
Plautus: 

[W]hen the slave says: - the sea is certainly common to all persons - the fisherman agrees; 

but when the slave adds: - then what is found in the common sea is common property - he 

rightly objects, saying: - But what my net and hooks have taken, is absolutely my own. 

By their public domain character, celestial bodies are similar with the seashore un- 
der Roman law, common and accessible to all by the law of the nature (Justinian’s 
Institutes, Book II, Title I, para. 1.) While, as a res communis, the seashore was 
incapable of ownership (Thomas, 1975, p. 75), not the same regime was valid for 
the “pebbles, precious stones and the like which are found on the seashore” ; these 
“at once become the finder’s property by the law of nations” (Justinian’s Institutes 
Book II Title I, para. 18). By analogy, the moon rocks “found” on the moon would 
become the finder’s property. 

As shown above, the act of extraction transforms the minerals - part of the land 
while unsevered - into “personal chattels” (Sweet, 1882, p. 529) or movables, and 
pass as such under the national jurisdiction of the extractor. Fasan (1962, p. 1 1) very 
clearly states that “[t]he mined up mineral (fructus separatus) will become property 
of the exploiter, because it will have been separated from the soil of the celestial 
body itself”. The Hungarian doctrine is like-minded; Laszlo Szaloky (1969, p. 178) 
deems that the act of separation and development endows the natural resources with 
a “separate legal destiny”, allowing them to be “taken into ownership by occupa- 
tion”. The materials and energies found in the extraterrestrial realms may be used 
freely for providing for man’s stay there, for building purposes and may be “freely 
exploited”. The extractor, in Szaloky’s view, may process them for transportation 
and may pile them up for that purpose. Marta Miklody (1979, pp. 179-180) finds 
“unrealistic” to refute a country the right of possessing the discovered substances 
according to its laws, as the non - appropriation principle concerns the “exclusion 
of sovereignty and not the civil law of possession”. Gyula Gal (1969, p. 200) deems 
that, in the light of the res omnium communis character, the return of extraterres- 
trial samples and their appropriation by the extracting state can be done without 
acquiring sovereignty over the Moon: “[ejxploitation of the fish of the high seas 
and the minerals of the sea-bottom rests on the same legal ground” ; he is constant 
in his views, stating three decades later (1996, p. 47) that the “res communis om- 
nium character” imposed by Article II OST upon the celestial bodies prohibiting the 
acquisition of property does not apply to the objects thereon. 

In Argentina, Manuel Ferrer (1969, pp. 145-146) is of the strong opinion that the 
OST, while banning sovereignty claims, has never - nor could have legitimately - 
forbidden the seizure by States of “pieces of celestial bodies” or “portions separated 
therefrom”, these being susceptible of appropriation in accordance with their nature 
of res communis. Such appropriation, believes he, is necessary for carrying out the 




140 



8 Property Status of Extraterrestrial Samples and Extracted Resources 



exploitation of a celestial body. One year earlier, Ferrer (1968, p. 146) deemed that 
the State that has established a lunar station may use the local resources for its build- 
ing and maintenance, this right being obvious from the legitimacy of establishing 
such a station in the first place. 

Stephen Gorove’s (1985, p. 227) views evolved from the ones shown supra, 
agreeing that there is “little doubt” in the view of the position adopted by the UN- 
COPUOS that the non-appropriation principle of the OST refers to an area and not 
to the resources found there. C. Wilfred Jenks (1969, pp. 148-149) believes too that 
the non-appropriation principle applies to the celestial realms as such, and not to 
their resources, on whose respect it “may be necessary or desirable to recognize that 
title thereto can be acquired by extraction or use”. Writing immediately after the 
Apollo 11 mission, he considered that neither the 1963 Declaration of Legal Princi- 
ples, nor the OST answer in a clear and direct manner to the question of ownership 
of the samples retrieved by Armstrong and Aldrin. He nonetheless concluded that, 
pursuant to the freedom of use of the extraterrestrial realms embodied in Article I, 
“the answer must surely be that the ownership vests in the Government of the United 
States through the action of its agents in reducing into possession moon samples”, 
and that, “[s]o far as is yet known the United States assumes that it has property” 
in the samples. The same author considers that Article 1 directs the United States to 
“facilitate and encourage international co-operation” in scientific investigation, and 
that the US appears to be acting upon this principle, intending to make the extracted 
samples available to scientific bodies throughout the world “for purpose of scientific 
investigation without any transfer of property”. 

The municipal law of the United States explicitly qualifies the Apollo samples as 
property. Thus, a NASA policy directive states that “[i]t is . . . NASA policy to . . . 
retain, as property of NASA, all lunar samples allocated for public display purposes” 
(NPD 1387.2F, para, l.g); another directive mentions “Federal and NASA regula- 
tions pertaining to the safeguarding of these materials as Government property” 
(JPD 7100. IF, Section 1). As owner of the samples, the United States Government 
is free to dispose of them; abusum, as the ultimate attribute of ownership involv- 
ing the right to destroy the object of property rights, is exercised by NASA when 
providing samples for destructive analysis (Gooding and Connolly, 1995) involving 
their consumption, contamination or modification. In the same time, jus abutendi is 
exercised by the US Government when relinquishing ownership; as early as 1969, 
the US President declared that “moon samples symbolical of the common interest 
of mankind in the Moon will be presented to other states” (Jenks, 1969, p. 149). 

The Agreement on Space Cooperation between NASA and the Soviet Academy 
of Sciences signed at Moscow on January the 21st, 1971 provided, inter alia, for 
the possibility to conduct a coordinated exchange of lunar samples. Accordingly, 
USA and USSR exchanged on several occasions in 1971 and 1972, various samples 
collected by the Apollo and Luna missions (Markoff, 1972, p. 167). According to 
Vassilevskaya (1977, p. 474), the Soviet Union used to regularly provide a certain 
quantity of lunar samples to different states for tests at no cost, this being done in 
accordance with the spirit of the OST. Most important, Russia has commercialized 
lunar material; in December 1993, Sotheby’s auctioned three small particles of re- 
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golith retrieved by one of the Soviet probes. The fragments, weighing about one 
carat (200 mg), sold for US$442,500 - i.e. US$2.2 million per g (Arthur, 1998). 

Commenting on the exchange of samples between USSR and USA, Marko 
Markoff (1972, p. 169) erroneously considered that this does not imply the appropri- 
ation of the planetary matter returned to earth, the State proceeding to the exchange 
being merely a holder of lunar materials. Nonetheless, as nemo dat quod non habet, 
USSR and USA could not have alienated the samples were they not the owners. The 
sale on the market of a Luna sample has also set a precedent of commercialization 
of material that has been extracted from a celestial body. Lunar material is, legally, 
res in commercio. As no objections were been voiced by third States, it can be stated 
that, as an attribute of ownership, the right to commercialize extraterrestrial material 
has entered into customary international law. Indeed, Gyula Gal (1996, p. 47) finds 
worthy of mentioning “some facts of international practice”, namely that both USA 
and USSR collected and returned lunar samples - objects that “were appropriated 
by U.S. and Soviet authorities respectively and have been owned by them without 
objection from the international community.” 

All of the lunar samples returned to Earth by the Apollo missions have been 
collected by twelve astronauts. One may ask whether the act of extracting them 
could have vested ownership in them. An answer may be found in John Locke’s 
Second Treatise of Civil Government, where: 

by virtue thereof [of the original law of nature], what fish any one catches in the ocean ... 
is, by the labour that removes it out of that common state nature left it in, made his property 
who takes the pains about it (Locke, 1690, Section 30). 

Following Lockean logic, did the labor performed in removing these from the state 
of nature vest ownership in the twelve labourers that physically extracted them? 
Where they the only ones who “took the pains about” the removal of the lunar 
samples? Let us read further, in Section 43: 

For ‘tis not barely the ploughman’s pains, the reaper’s and thresher’s toil, and the baker’s 
sweat, is to be counted into the bread we eat; the labour of those who broke the oxen, who 
dug and wrought the iron and stones, who felled and framed the timber employed about 
the . . . utensils, which are a vast number, requisite to this corn, from its being seed ... to its 
being made bread, must all be charged on the account of labour, and received as an effect 
of that. 

From the above, it can be drawn that the twelve astronauts do not and cannot own 
the samples they removed. Behind their labour invested in the collection of each 
sample stand the enormous physical and intellectual effort of 400,000 people di- 
rectly involved in building the Apollo Moon ships (Chaikin, 1994, p. 11), and the 
hnancial effort of the American taxpayers that have spent $25.4 billion dollars to- 
wards this goal. Jim Gooding and John Connolly (1995) quantify the work that went 
into acquiring these samples: 

6 Saturn V rockets; 1,104,500 gallons of kerosene propellant; 2,363,000 gallons of liquid 
oxygen; 1,707,400 gallons of liquid hydrogen; 36,260 gallons of hypergolic propellants; 3 
lunar rovers; 6 command module pilots; 12 moonwalkers; and a large supporting cast. 
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One of the issues discussed by the space law scholars, as seen supra, is whether 
Article V of the OST precludes the private or national appropriation of extraterres- 
trial material. Whereas, as provided by the said norm. States Parties to the OST have 
to regard the astronauts as “envoys of mankind in outer space”, H. Nauges (1979, 
p. 270) asks whether an envoy of mankind can carry out work which would profit 
only a single State. The quantified labour supra is joined to the unquantified one of 
the whole humankind. As US President Richard Nixon (1973) symbolically recog- 
nizes and symbolically rewards with lunar samples: 

as we stretch for the stars, we know that we stand also upon the shoulders of many men of 
many nations ... In the deepest sense our exploration of the moon was truly an international 
effort. 

According to Roby (1902, p. 456), Roman Law provided that one can acquire pos- 
session through free persons if they are one’s agents and act with the intention of 
acquiring it for their master. This happens if an agent has a mandate; otherwise, 
the master acquires the possession only on ratification. In a valid construction, 
authors argue that the astronauts act as agents for their government, that is the 
owner of their labor and the one entitled to what the astronaut’s labour is joined 
to. To Jenks (1969, pp. 149-151), the ownership of the Apollo samples vests in 
the US Government “through the action of its agents in reducing into possession 
moon samples” and, as long as space expeditions consist of “persons in the ser- 
vice of and acting for their governments”, he deems that “any property which they 
may acquire in lunar minerals by extraction will presumably vest, by law, service 
regulation, or contract, in the government employing them” . However, “[i]f any 
question were to arise of moon adventurers acquiring personally or for any cor- 
porate body a right of property in what they brought back from the moon, the 
range of problems relating to the nature and status of such property would become 
more complex”. 



8.3 Appropriation of Extraterrestrial Material Under 
the Moon Agreement 

All the material returned from the Moon by USA and USSR has been collected after 
the entry into force of the Outer Space Treaty, and prior to the entry into force of 
the Moon Agreement. As neither country is a signatory to the latter, the lex lata 
status of lunar material extracted is to be analysed in the light of the Outer Space 
Treaty. 

The Moon Agreement is, however, not completely irrelevant. Some of its pro- 
visions restate in fact the customary law developed following the Luna and Apollo 
missions. On the other hand, the Moon Agreement may become the legal standard 
in the event that one of its States Parties returns extraterrestrial material, although 
no sample activities have been performed so far by any of them. In the same time, 
given the lesser liberalism of the Moon Agreement as a whole, it results a fortiori 
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that what is allowed by the Moon Agreement must be permitted also by the Outer 
Space Treaty, even if not expressly. 

Whether they agree or not with the CHM language of the MA, a number of 
authors welcomed some of its provisions and some interpreted them in a very per- 
missive way. In analysing the use of extended amounts of lunar material for the 
construction of solar power satellites, Rene Oosterlinck (1996, p. 276) considers 
that the in place formula of the Moon Treaty means that “even for mining activ- 
ities of this scope i.e. some 600,000 Tons per year this would not be considered 
as an appropriation of part of the Moon”. In Peter HaanappeTs (1980, p. 30) view, 
the right to collect samples was not universally recognized under the Outer Space 
Treaty regime, while the Moon Agreement clarifies the status of samples removed 
from the Moon. Rene Oosterlinck (1996, p. 276) equally considers the relevant 
Moon Treaty provisions as a step forward in the ruling of natural resources of outer 
space, as they authorise explicitly the removal from the Moon of samples. Stanley 
B. Rosenfield (1980, p. 71) sees the Moon Agreement as “the first outer space treaty 
specifically granting the right to collect and remove and use substances from outer 
space.” However, he doubts that this would augment the right of exploration and 
use already granted by Article I of the OST, and he states that the practice to that 
date has established the custom of collecting and removing of samples. Vladimir 
Kopal (1972, p. 157), more correctly, sees the Moon Agreement as bringing “a 
significant innovation concerning samples which is based on the present practice”. 



8.3.1 Appropriation of Extraterrestrial Material 
for Scientific Investigation 

Article 6.2 of the Moon Agreement gives States Parties, “[i]n carrying out scientific 
investigations and in furtherance of the provisions of this Agreement”, the right to 
“collect on and remove from the moon samples of its mineral and other substances”. 
Such samples may be used, according to the same tenet, “for scientific purposes”, 
and “shall remain at the disposal of those States Parties which caused them to be 
collected”. The States Parties are also urged to “have regard to the desirability of 
making a portion of such samples available to other interested States Parties and the 
international scientific community for scientific investigation”. 

The main aim of extraterrestrial sample return is, at least for now, scientific in- 
vestigation. The scientific benefits derived from the lunar samples are invaluable as, 
while meteorites are chance samples of solar system debris, the lunar samples can 
be keyed to known locations on the Moon (Heiken et ah, 1991, pp. 5-6). All lunar 
materials returned have provided invaluable clues in the scientific knowledge of our 
natural satellite, ranging from understanding planetary formation dynamics to key 
refinements in in-situ resource utilization technology theory (Elliott, 1998). 

This norm restates in fact the customary law developed following the Luna and 
Apollo missions. While the text does not clarify whether “making available” implies 
transfer of ownership or just a loan, state practice has provided for both situations. 
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The above paragraph does not clarify either whether this is to be done free of charge 
or for a sum of money. State practice is more generous that the Moon Agreement 
also in so far as it has involved donations of samples both for scientihc purposes, as 
provided in the Moon Agreement, and for symbolic purposes. 

While the state practice was evolving towards an unequivocal answer, codihca- 
tion by means of treaty was going towards the same direction. In 1974, during the 
Moon Agreement negotiations in the UNCOPUOS Legal Subcommittee, a proposal 
by Egypt, India and Nigeria to vest in the United Nations property rights to the 
Moon samples was rejected (Thomas, 1980, p. 160). 

Carl Christol (in United States Senate, 1980, p. 203) comments that, “[wjithout 
the use of such words as ‘property’ and ‘ownership’, [the norm] did not interpose 
inhibitions upon the exclusive use by the space-resource States of the identihed sub- 
stances”. To Silvia Williams (1987, p. 147), the above norm “implies a certain right 
of property on the part of the States concerned even though the Agreement care- 
fully avoids using such terms”. Similarly, to Gyula Gal (1996, p. 45) it “carefully 
avoids such terms for objects collected and removed as property, ownership, though 
above stipulation grants certain rights of an owner to the states concerned”. Peter 
Haanappel (1980, p. 31) comments that the Moon Agreement “remains silent on 
the question of ownership of such samples removed from the Moon” ; however, he 
reads the “at the disposal” provision together with the prohibition of appropriation 
of resources “in place” by Article 11.3, concluding that a sample, “once removed, 
becomes the property of the collecting State, which is under the obligation to use it 
in accordance with the terms of Article VI(2).” 

The approach used by the Moon Agreement for scientific samples is functional. 
A sample is not defined according to its dimensions, but according to its scientific 
usage. As to the difference between scientihc research and commercial use, David 
R. Criswell (in United States Senate, 1980, p. 228) considers there is a “blurring 
of scientihc usage in the ‘lunar sample research’ meaning and in the industrial 
meaning”, as scientihc usage might comprise the use of extraterrestrial materials 
to develop new commercial processes. Carl Christol (in United States Senate, 1980, 
p. 203) believes that, over time, the extent and nature of scientihc investigations 
may be “far-ranging”, hence the above norm “will allow for very substantial uses of 
natural resources.” 

The second principle of the norm - namely the call for sharing samples with the 
scientihc community in other countries - is seen by Okolie (1980, p. 63) as a means 
of reinforcing the equality principle and embodying the concerns of the developing 
world regarding the shareable uses of extraterrestrial resources, while to the L-5 
society, the provision is “merely hortatory” insofar as “creates no specihc enforce- 
able obligation; it differs little in effect from the provisions of Article IX of the 
Outer Space Treaty establishing a principle of ‘co-operation and mutual assistance’ 
for outer space activities” (United States Senate, 1980, p. 126.). Indeed, the above 
norm is very soft insofar as it does not impose a legal obligation to share scientihc 
samples with other States. The obligation is of a moral nature (Oosterlinck, 1996, 
p. 276; Gal, 1996, p. 47), States being not expected to share samples, but merely to 
consider the possibility of doing so. Marko (1992-1993, p. 334) suggests replacing 
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this with an obligation of providing samples “upon the request of a State Party, and 
if reasonably available”, this language requiring sharing of materials but leaving 
open the possibility that unreasonable requests need not be honoured. 



8.3.2 Appropriation of Extraterrestrial Material for Support 
of Scientific Missions 

Article 6.2 of the Moon Agreement allows States Parties to use: 

in the course of scientific investigations . . . mineral and other substances of the Moon in 

quantities appropriate for the support of their missions. 

The appropriation of these resources is qualified, being subject both to qualitative 
and quantitative restrictions. The approach used by the Moon Agreement for in-situ 
resources utilization (ISRU) is therefore both functional (“in the course of scientific 
investigations . . . for the support of their missions”) and quantitative (“in quantities 
appropriate”). 

The language of the MA implies that only missions pursuing scientific investiga- 
tions may be supported by extraterrestrial materials. In the light of the above norm, 
appropriation of extraterrestrial resources would be permitted for the building of 
scientific stations and vehicles, for their supply with fuel, and for sustaining life 
thereupon. Should a hotel be established on a celestial body, it would not qualify, 
as space tourism is not scientific investigation. Nonetheless, it would be absurd to 
expect commercial users to import building materials and supplies from earth while 
freely available locally for lunar scientists. 

In the same time, not any quantities may be appropriated, but only that which is 
necessary for the support of the mission; no surplus would be permitted. Commenta- 
tors are more generous, nonetheless; Damodar Wadegaonkar (1984, p. 34) leaves the 
quantitative assessment at the sole appreciation of the States conducting the mission, 
while expecting that important quantities of extraterrestrial material may be taken 
away and not mere samples. He deems that the norm - an express affirmation of 
the freedom of scientific investigation - does not define how long the mission may 
last or the kind of mission envisaged. According to Stephen E. Doyle (1998, p. 
119), the extent of the use of the in-situ resources is “determinable by the mission 
definition or mission profile, defining its purposes and objectives”. Charles Okolie 
(1980, p. 63) interprets “quantities appropriate” as implying “the right to recover 
investment made by interested parties in Moon exploration within the range of return 
on investment deemed as ‘appropriate’”, the whole permission for in-situ resource 
utilization being seen as a norm which “protects public and private investors in space 
exploration”. Rene Oosterlinck (1996, p. 276) sees this norm as one of the steps for- 
ward in the ruling of natural resources of outer space, notwithstanding the shortfalls 
oftheMA. 

The US official position on the provision, as expressed by Delegate Hosenball to 
the UNCOPUOS on July 3rd 1979 (quoted in Rao, 1981, p. 276), is that “there is no 
limit upon the rights of States parties of those natural resources found on celestial 
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bodies as are appropriate for the support of their mission”, and that this may well 
promote the likelihood of the commercial or practical exploitation of the natural 
resources of the celestial bodies. 

8.3.3 Appropriation of Extraterrestrial Material 
for Commercial Purposes 

Article 1 1.3 of the Moon Agreement prohibits that, on the Moon, “natural resources 
in place shall become property of any State, international intergovernmental or non- 
governmental organization, national organization or non-governmental entity or of 
any natural person”. A per a contrario reasoning demonstrates that, whereas no 
claims can be asserted to the natural resources that make up with the lunar territory 
one whole, private ownership of resources once no longer in place (mined/extracted) 
is permitted (Dekanozov, 1980, p. 5; Rothblatt, 1983, p. 243; Haanappel, 1980, 
p. 30). Rene Oosterlinck (1996, p. 276) explains that the “in place” language has 
been successfully proposed by the United States in the course of the Moon Agree- 
ment negotiations. 

Such appropriation is nonetheless limited by the Common Heritage of Mankind 
provisions of the same document. As analysed in a separate chapter. Article 11.7.d 
of the MA provides for “[a]n equitable sharing by all States Parties in the benefits 
derived from [the natural resources of the Moon]”, whereas Article 1 1.5 urges States 
Parties to establish a regime to govern the exploitation of lunar resources “as such 
exploitation is about to become feasible”. The language of Article 11.5 has been 
subject to academic scrutiny as to its prohibiting or not the exploitation of the lunar 
resources prior to the establishment of a regime to govern such activity, or in the 
event such a regime would not be established. A moratorium for the exploitation 
of the extraterrestrial resources would place them in the legal category of res extra 
commercium pending the creation of the said regime that would turn them into res 
in commercio. 

According to Peter Haanappel (1980, p. 30), the appropriation of extracted mate- 
rials may happen both prior to the international regime, and after its establishment - 
only that in this latter case the appropriation would be qualified by the terms of 
the regime. Milton L. Smith (1988, p. 47) believes that the moratorium issue would 
have never surfaced unless the exploitation of lunar resources was permitted by the 
OST. In the opinion of K. Narayana Rao (1981, p. 278), it is irrelevant whether 
a moratorium clause is present or not in the MA given that the Moon and the re- 
sources thereon are already vested in the humankind, while failure to establish an 
international regime will not divest them from the said owner. In his view: 

[t]he only consequence of such a failure will be that the realisation of the Moon’s resources 

by mankind remains in suspended animation. In any event the States Parties are definitely 

prohibited from reaching the Moon for exploiting its resources. 

Most of the authors consider there is no such temporary prohibition. Karl-Heinz 
Bockstiegel (1981, p. 214) deems that neither Article 11 of the Moon Agree- 
ment, nor the document as a whole, give any grounds to conclude that there is a 
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moratorium. He believes that, were it impossible to agree, for political reasons, on 
the said regime for an extended period of time, this would not preclude any private 
enterprise or State from using space resources as soon as economically feasible. 
Hanneke van Traa-Engelman (1980, p. 76) believes that there is no “explicit prohi- 
bition” to exploit the lunar resources before the establishment of an international 
regime, yet the CHM provisions combined with “the expressed impossibility to 
obtain property rights outside an international regime” will most certainly inhibit 
exploitation of the extraterrestrial resources by the States Parties or the private en- 
terprises thereon. 

In April 1979, the American representative to the legal subcommittee of the 
UNCOPUOS declared (according to Rao, 1981, p. 76) that his country was not 
ready to agree to an “express or implied” prohibition on exploiting the lunar nat- 
ural resources prior to the international conference meeting and agreeing on the 
“appropriate machinery”. Three months later, on July 16th, delegate Neil Hosen- 
ball addressed the UNCOPUOS on behalf of the US, stating that the draft Moon 
Agreement does not place any moratorium upon the exploitation of the lunar re- 
sources pending the establishment of an international regime, allowing thus “or- 
derly attempts” to ascertain, by means of experimental beginnings followed by pilot 
operations whether the exploitation of the lunar resources is practical and feasi- 
ble (UN Doc A/AC.105/PV.203, quoted by Finch, 1979, p. 123). In Peter Haanap- 
pel’s view (1980, pp. 30-32), the fact that the above statement was not contradicted 
in the consensus-based UNCOPUOS means that it received the “blessings” of the 
other delegations. His own view is that the language of Article 1 1 “makes clear” that 
there is no moratorium; “rather” - says he - “the right of exploitation is recognized” 
. This did not stop US Senators Frank Church and Jacob K. Javitts to contact in 
October 1979 the US Secretary of State Cyrus Vance and to voice their fears that 
the MA would result in a “de facto moratorium” on space resources activities. In 
his reply, the Secretary of State remarked that the concept of a moratorium has been 
opposed both by the USSR and the US during the meetings of the UNCOPUOS. 
Goedhuis also noted that the UNCOPUOS itself rejected such a moratorium, and 
that the MA is silent about it (Goedhuis, 1981, pp. 2-8). 

Most important, as remarked by Haanappel (1980, p. 30) and accepted by 
Rao (1981, p. 275), the developing countries did not push for a moratorium; were 
they eager to establish such a temporary prohibition, they would have done it ex- 
plicitly as they did in the case of the deep seabed resources. Indeed, the academic 
discussion of the existence of a lunar moratorium may have been sparked by a doc- 
ument having actually imposed such a measure for the deep seabed. On December 
15th 1969, the UN General Assembly adopted Resolution 2574 (XXIV), whereby 
it declared that, pending the establishment of an international regime including ap- 
propriate international machinery governing the exploitation of the resources of the 
area: 

(a) States and persons, physical or juridical, are bound to refrain from all activities of exploitation 
of the resources of the area of the sea-bed and ocean floor, and the subsoil thereof, beyond the 
limits of national jurisdiction; 

(b) No claim to any part of that area or its resources shall be recognized. 
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As shown supra, the CHM regime as envisaged for the Moon is not the same with 
the CHM regime as per the UNCLOS in its 1982 and 1994 incarnations. In 1978, Sri 
Lankan diplomat Christopher W. Pinto (quoted in Mom, 2005, pp. 19-20) explained 
that the minerals subject to the [sea] CHM regime cannot be freely mined: 

They are not there, so to speak, for the taking. The common heritage of mankind is [the] 
common property of mankind. The commonness of the ‘common heritage’ is a commonness 
of ownership and benefit. The minerals are owned in common by your country and mine, 
and by all the rest as well. In their original locations these resources belong in undivided 
and indivisible share to your country and to mine, and to all the rest - to all mankind, in 
fact, whether organized as a state or not. If you touch Ihe nodules at the bottom of the sea, 
you touch my property. If you take them away means to take away my property. 

Indeed, pursuant to the 1969 moratorium resolution, the minerals recovered from 
the deep seabed could not be appropriated pending the establishment of a regime, 
and then, according to Article 137.2 of the UNCLOS, only in accordance with Part 
XI of the Convention and the “rules, regulations and procedures of the Authority”. 
Almost three centuries before being formulated, the above arguments have been 
rejected by Locke (1690, Chapter 5, Section 29): 

By making an explicit consent of every commoner necessary to any one’s appropriating to 
himself any part of what is given in common, children or servants could not cut the meat 
which their father or master had provided for them in common without assigning to every 
one his peculiar part. Though the water running in the fountain be every one’s, yet who can 
doubt but that in the pitcher is his only who drew it out? His labour hath taken it out of the 
hands of nature, where it was common, and belonged equally to all her children, and hath 
thereby appropriated it to himself. 

L.F.E. Goldie (1976, p. 289) uses the same Lockean logic: 

Arguments to the effect that the resources of outer space, like those of the deep seabed, are 
the ‘common heritage of the mankind’ does not necessarily prohibit their exploitation or 
appropriation. The right of access of all to a common property resource is well known. A 
villager who draws a bucket of water from the common well regards that water as his own 
in exactly the same sense that a seabed miner, or a future miner of outer space may regard 
the minerals he obtains. 



8.4 The Property Regime of Meteorites 

In its Article 1.3, the Moon Agreement explicitly excludes from its material juris- 
diction the “extraterrestrial materials which reach the surface of the earth by natural 
means”. This provision refers to meteorites, natural objects that fall from space and 
survive to land on Earth’s surface. More than 10,000 meteorites have been collected, 
greatly surpassing the quantity of extraterrestrial samples returned hy space mis- 
sions. Being mostly of asteroidal provenience, a number of meteorites of lunar and 
Martian origin have been found, and speculations have been advanced regarding 
meteorites originated on Mercury and Venus. While still in space, the Sun-orbiting 
pieces that are potential meteors and meteorites are called meteoroids; should these 
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burn up in the atmosphere without surviving to reach the ground, they would be 
classified as meteors (Lewis, 1996, pp. 87-90). 

According to Nathan Goldman (1985, p. 231, note 26), the Moon Agreement 
“clearly legitimates the appropriation of meteorite[s], celestial bodies which have 
struck the Earth”. Vladimir Kopal (1972, p. 155) deems the provision as being 
“undisputable”. We view the above clause as simply excluding the meteorites from 
the ratione materiae jurisdiction of the Moon Agreement. While outside the regu- 
lation of international space law, ownership of meteorites pertains to the domain of 
municipal law. Krystyna Wiewiorowska (1980, p. 85) agrees that “there is a general 
trend to accept that meteorites should be recognized as belonging to the State on 
the territory on which they have fallen”. By ratifying the Moon Agreement, States 
would not have to modify the existing domestic regimes concerning meteorites; in 
the same time, the Moon Treaty would not have any impact over an eventual treaty 
regarding the international regime of meteorites. 

While meteorites are outside the material jurisdiction of the international space 
law, the municipal law regarding ownership of meteorites is far from being homoge- 
nous. Several contrasting regimes have crystallized, reflecting the lack of uniformity 
in approaching property rights throughout the globe. 

The first stance considers meteorites as parts of the realty, vesting the property 
of a meteorite in the landowner on whose property it fell. This is the case in the 
United Kingdom, where, according to Philip Bagnall (1992, p. 45), one can “sell it, 
donate it to the Natural History Museum or keep it as an unusual paperweight”. In 
the United States, judicial decisions favour as well the landowner (Martinez, 1998). 
In Goddard v. winchell (1892 ), the court held that a meteoric event equates to accre- 
tion on a planetary scale, hence a fallen meteorite becomes the property of the person 
on whose land it fell by virtue of becoming part of his soil. As a note, accretion is in 
fact a slow process, whereas avulsion is a sudden one. A similar decision attributing 
property of the meteorite to the land owner at the expense of the finder was delivered 
in Oregon Iron Co. v. Hughes (1905). 

The second view, in contrast, considers meteorites as movable res nullius, vesting 
the property of a meteorite in its finder. In Japan, the civil code awards ownership 
of the meteorites to the finder (Schmitt, 2001). The same is the de facto regime 
in Antarctica. Wiewiorowska (1980, p. 85) knows of “no indication which shows 
the legal regulation of meteorites fallen outside the States’ jurisdiction”. Indeed, the 
Antarctic Treaty System, for instance, does not contain any provisions regarding 
meteorites found at the antipodes. Nevertheless, the collection of Antarctic mete- 
orites is likely to qualify as “scientific investigation”, free under Article II of the 
1959 Antarctic Treaty. This activity would not be hindered therefore by the 1991 
Protocol on Environmental Protection to the Antarctic Treaty, as scientific research 
activities are not “Antarctic mineral resource activities”, according to Article 1.7. 
of the 1998 Convention on the Regulation of Antarctic Mineral Resource Activ- 
ities. The practice regarding the 11 lunar meteorites totalling about 2 kilograms 
collected on the Antarctic ice cap by expeditions of the USA and Japan (neither of 
these countries having territorial claims in the Antarctic) between 1979 and 1991 
(Heiken et al., 1991, pp. 6-9) would indicate that they belong to the finding nation. 
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Both Japan and the USA are nonetheless under the legal obligation of Article III.l.c 
of the Antarctic Treaty to exchange and make freely available, to the greatest extent 
feasible and practicable, scientific observations and results from Antarctica - hence 
data on the Antarctic meteorites. 

A third stance sees meteorites as public goods, vesting their property in the 
state on whose territory they fell, regardless of who owns the land on which it 
fell or who discovered it. This is not unusual, given that several domestic regimes 
vest ownership of certain minerals in the State. Sweet (1882, p. 529) talks about 
“Royal mines” under English law, i.e. mines of gold or silver, who “belong to the 
Crown, in whosoever land they may be found”. Meteorites fallen on the territory 
of Denmark - with the exception of Greenland - belong to the state, the finder 
receiving in exchange a reward based on the weight, condition and rarity of the 
meteorite (Bagnall, 1992, p. 45). Meteorites are provincial property in the Chaco 
Province in Argentina, by virtue of the provincial Constitution. In India, meteorites 
belong by law to the Geological Survey, without any compensation being paid to the 
landowner or the finder, whereas in Switzerland a meteorite is state property but its 
finder is paid a compensation “nof higher fhan the object’s value” (Schmitt, 2001). 
This regime is justified by the scientific importance of the meteorites and, as long as 
appropriation by the state entails compensation for the finder or the landowner, it is 
a fair practice under the doctrine of eminent domain. 

A lexferenda proposal advanced by Argentine scholar Enrique Eerreyra (quoted 
in Williams, 1969, p. 180) would vest property of the meteorites in the United 
Nations. Whereas the scientific inferest of the international community in all mete- 
orites is justified, not many arguments can be brought sustaining actual ownership 
of meteorites by the United Nations. We consider that the best legal regime would 
have a high regard both for the scientific importance of the extraterrestrial material 
and for the property rights of the landowner and the finder. An eminenf domain 
appropriation by the State doubled by payment of a fair compensation to both the 
landowner and the finder may well work fo fhe satisfaction of all parties. 



8.5 Conclusion 

The conversion of immovables into movables by way of extraction is allowed in 
the light of the non-appropriation principle of the Outer Space Treaty, a distinction 
being made between the appropriation of outer space and celestial bodies, and the 
appropriation of materials thereon. While lacking fee simple ownership over the 
land thereof, private actors are, under the Outer Space Treaty regime, entitled to 
“enterprise rights” - that is, to explore and exploit the natural resources of the moon. 
Ownership of extraterrestrial products vests in those who sponsored their removal, 
through the labor invested in seizing them. As an attribute of ownership, the right 
to commercialize extraterrestrial material has entered into customary international 
law. The municipal law of the United States explicitly qualifies fhe Apollo samples 
as property, whereas material extracted by Soviet probes has lawfully entered the 
free market. 
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Whereas the Moon Agreement is far from being generally accepted, it does 
codify some of the customary law developed after the Apollo and Luna missions. 
Given its lesser liberalism as a whole, it results a fortiori that what is allowed by 
the said document must be permitted also by the Outer Space Treaty, even if not 
expressly. The Moon Agreement clarifies the material/territorial distinction in the 
matter of non-appropriation, allowing ownership of extracted resources, the collec- 
tion of scientific samples and that of materials for in-situ support of missions. The 
document imposes no moratorium on the exploitation of lunar resources pending 
the establishment of an international regime. 

While outside the material jurisdiction of the international space law, the munic- 
ipal law regarding the ownership of meteorites is far from being homogenous. The 
existence of contrasting regimes reflects both the lack of uniformity in approach- 
ing property rights throughout the globe, and the difficulty in finding a universally 
acceptable solution to the issue of extraterrestrial sample and mineral resources 
ownership. 




Chapter 9 

Conclusion 



Having started this volume with the tale of the Little Prince, it is fitting to hnish 
it off with another saga - the one of the wise men of Chelm. In Yiddish folklore, 
the Chelmites are known for their unconventional wisdom - read foolishness. One 
of the many tales narrates about their love for the moon and their frustration at 
seeing it waxing and then waning. Desiring to capture it for themselves, the endeared 
simpletons cover a well where the moon had been glimpsed, only to hnd it next day 
back in the sky. 

Like the “wise men of Chelm”, many gullible customers would buy corner lots 
on the moon, only to find them on sale, years later, by another swindler. Whereas 
in terms of space law the purported sale of extraterrestrial real estate is a trivial 
issue, we deemed necessary to critically address and dismantle with legal arguments 
this issue, given that the popularity of the Lunar Embassy and similar ventures has 
hijacked the public perception of the law of outer space. As detailed supra, the logic 
behind these ventures is flawed; if a State may not appropriate the extraterrestrial 
realms, this prohibition is extended a fortiori to all of its subjects. Furthermore, 
we have shown that a mere claim is not tantamount with ownership - both animus 
and corpus possidendi are necessary in order to call a good one’s own. The host of 
subsequent unsubstantiated claims by countless wannabe landlords is yet another 
argument in dismantling the issue of “unreal estate”. Neither Dennis Hope, nor his 
predecessors or copycats, own the moon. 

Besides calling the consumer protection agencies to address this matter, we have 
offered that the rise of the “Lunar Embassy” highlights the need for a clarification 
of the legal status of the extraterrestrial realms. Why does the law seem to be silent 
when it comes to property rights outside the atmosphere of the earth? We found nec- 
essary to scrutinize whether the factual situation on the extraterrestrial realms calls 
for legal regulations. We examined the sources of law in their dual dimension - that 
is, the facts that have caused and shaped the law of extraterrestrial real estate, and the 
norms which express this law - finding that the norms and rules regarding property 
rights in the celestial realms are rather limited and fail to define basic concepts such 
as celestial body. We have also found out that, although dismissed by a part of the 
academia, politics are crucial in shaping the law. 

The Outer Space Treaty contains in Article II a fundamental principle, outlaw- 
ing the national appropriation by any means of outer space and celestial bodies. 
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9 Conclusion 



We deemed necessary to find out what is the precise meaning of “celestial bod- 
ies”, pondering whether asteroids and comets are immovable land-like territorial 
extensions that cannot be legally appropriated, or floating movable goods, capa- 
ble of being captured and reduced into private ownership. We considered the em- 
ployment of the spatialist and functionalist approaches, the use of the criterion of 
actual movability from orbit by human action, and original theories such as the 
analogy between the legal status of asteroids and icebergs, and we offered that some 
extraterrestrial resources are not, legally speaking, celestial bodies - hence their 
appropriation ought to be permitted. 

In order to hnd an answer to the question “who owns the moon”, we deemed 
necessary to enquire what “owning” means. We explained that property is not a 
monolithic construct, but a bundle of rights or of attributes (jus utendi, jus fruendi 
and jus abutendi), its essence boiling down to the control over access - in other 
words, to the right of excluding others from using a good. We then proceeded to 
examine whether the non-appropriation principle on the international plane, as con- 
tained in the Outer Space Treaty, results also in the prohibition of the appropriation 
of the celestial bodies on the plane of private property rights. We offered that, re- 
gardless whether prohibited or not, landed private property cannot survive outside 
the sphere of sovereignty. What can exist is a mere factual situation that will or will 
not be subsequently converted into property by means of State endorsement - which 
is prohibited de lege lata. 

In the hrst chapter, we have shown that Dennis Hope does not own the moon. 
But who actually does? We answered with the statement that, under the current 
incarnation of space law, “everybody and nobody” owns the moon. Far from being 
Orwellian doublethink - that is, simultaneously accepting two mutually contradic- 
tory beliefs -, the fact that the moon is owned by “everybody and nobody” hails 
from the “bundle of rights” theory of property. 

De lege lata, the extraterrestrial realms pertain to the legal category of res com- 
munis, whereby use is permitted (“everybody owns it”) yet title is denied (“nobody 
owns it”). While private appropriation of the extraterrestrial realms may not exist 
on its fullness under a res communis regime, some of its elements are permitted. 
Between planetary structures and the soil of the celestial bodies there is a layer of 
“legal insulation” - no physical interaction between the two can change the legal 
status of the other. The Outer Space Treaty establishes among the States Parties an 
open access and free use regime on the Moon, making it a public good where jus 
utendi is not absolute, having to be enjoyed with due regard to the corresponding 
interests of other users and likely users. In a nutshell, res communis implies freedom 
for an actor to use a good; as long as one uses this good, one may not be obstructed 
by another, yet this latter is free to use the good as soon as the first has ceased to 
use it. In the extraterrestrial realms, the regime is a hybrid of res communis - at 
international level - and res publica at municipal level, given the need for a nation- 
ally issued license for private actors. Whereas the Outer Space Treaty establishes 
several rules, most of these remain at the stage of principle. Many open access 
regimes are self-regulatory, and where the text of the law is silent, custom is bound 
to develop. 
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We have pointed out that the status quo of the commons regime is not very stable, 
being challenged on two fronts. On the left, the adepts of the Common Heritage of 
Mankind (CHM) paradigm have succeeded in causing the United Nations General 
Assembly to pass the Moon Agreement, effectively planting the Marxist standard in 
the lunar soil. This egalitarian regime, which not only prohibits private landed prop- 
erty but also calls for an “equitable” sharing of jusfruendi overseen by a managerial 
entity, offers no incentive to exploit the extraterrestrial ores when the investors have 
to share the benefits with free riders who believe in a culture of entitlement. To- 
gether with John Locke, we believe that law ought to provide for the “industrious 
and rational” and not for the “quarrelsome and contentious”. The arguments brought 
forth in this book prove that the CHM paradigm has more faults than merits, and that 
outer space needs to be spared the painful experience of the ex-communist nations. 
As a practical solution to the needs of the developing countries, we suggested supra 
that they pool their resources into a common space agency or into regional ones, 
and proceed at exploiting the riches of outer space for themselves. 

We have then seen how, from the other end of the political spectrum, scholars 
and activists maintain that property rights - comprising jus abutendi - are a useful 
engine and, in all likelihood, a precondition for pushing forward the development 
of the extraterrestrial realms. In the tradition of the American Frontier, whose set- 
tlement was encouraged by governmental plans of privatizing the public domain, 
the proponents of the private property of space seek a similar privatization of the 
extraterrestrial realms. We have shown that the frontier spirit can translate in a dual 
way in the settlement of space. The first approach is that of “crossing the Alleghe- 
nies” and establishing an anarcho-capitalist way of life on the Moon, based on indi- 
vidualism - where, as with the Preemption Act and the Spitzbergen Treaty, the pos- 
session can be later offered the protection of a sovereign entity. The second approach 
is that of an authority privatizing the commons, in the manner of the United States 
Homestead Act of 1862. Together with John Locke, we see such privatization - 
provided there is still enough left for the others - as an active administration of the 
public trust stemming from the common heritage. Whereas the CHM paradigm is lex 
lata for those who ratified the Moon Agreement, the frontier paradigm is, for now, 
lex ferenda, at least in the United States where the Aldridge Commission called for 
guaranteeing appropriate property rights for the entities seeking to develop space 
resources. 

The frontier paradigm has proven its worth on our planet, and it most likely 
will do so in the extraterrestrial realms. Securing property rights would be more 
beneficial to humankind, compared to the alternative of keeping the extraterrestrial 
realms undeveloped. In the same time, support for property rights in outer space 
needs to be complemented by support for property rights on earth, given the ongoing 
erosion of the fee simple ownership on our planet. 

The answer to the question “Who owns the Moon” would be incomplete with- 
out considering the legal status of material extracted from the Moon. Although fee 
simple ownership is prohibited, under the res communis regime the conversion of 
immovables into movables by way of extraction is allowed in the light of the non- 
appropriation principle, a distinction being made between the appropriation of outer 
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space and celestial bodies and the appropriation of materials thereon. While lack- 
ing fee simple ownership over the land thereof, private actors are, under the Outer 
Space Treaty regime, entitled to “enterprise rights” - that is, to explore and exploit 
the natural resources of the moon. Ownership of extraterrestrial products vests in 
those who sponsored their removal, through the labor invested in seizing them. As 
an attribute of ownership, the right to commercialize extraterrestrial material has 
entered into customary international law. Whereas the Moon Agreement is far from 
being generally accepted, it does clarify the material/territorial distinction in the 
matter of non-appropriation, allowing ownership of extracted resources, the collec- 
tion of scientific samples and that of materials for in-situ support of missions. The 
document imposes no moratorium on the exploitation of lunar resources pending 
the establishment of an international regime. 

We have been warned at the beginning of this work that space law demands an 
Olympian level of wisdom, and that attempts at addressing its challenges are not 
easier than hacking down a mountain with a blunt knife. We have also been warned 
that property is a metaphysical creature, a phantom hgure that dissolves into the 
void as soon as one tries to grasp it - much like the fabled moon of Chelm. 

It must be that the Sphinx took pity on Oedipus, the furies were compassion- 
ate with Sisyphus, and the Gods cared for Heracles; none of them had to address 
the legal status of Selene’s silver chariot. Nor were the literates of ancient Greece 
entrusted with this task. 

But, if they were, what would have they spoken of? Most certainly, Aristophanes 
would have laughed at the comedy of the Lunar Embassy. He would have shown us 
how ridiculous it is to sell Selene’s horses just because one thought so and wanted so. 
Sophocles, at his turn, would have anticipated Aristotle’s tragedy of the commons, 
and would have told us how that which is common to all has the least care bestowed 
upon it. We would have laughed, and we would have wept. Yet we would not have 
been inspired. We would have needed a Homer to tell us about heroes climbing 
Olympus, about Archimedes moving the heavens with a fulcrum stretching to infin- 
ity, about people settling a new frontier with the assurance nobody will take away 
the fruit of their labour and the fields they toil. 

We would have realized, after paying careful attention to the three literates, that 
the choice between a space comedy, a space tragedy and a space odyssey, is obvious. 
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